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The case of Attorney-General ex rel. More- 
Jand v. Common Council of City of Detroit, 
wherein the Supreme Court of Michigan re- 
cently held that under the constitution the 
offices of mayor of a city and of governor of 
the State are incompatible and cannot be oc- 
cupied by one and the same person, forms the 
subject of an interesting article on page 9 of 
this issue, wherein the writer discusses and re- 
views the authorities on the question as to what 
are incompatible offices within the purview of 
constitutional restrictions. Recently and since 
the decision of the Michigan case the Supreme 
Court of Kansas has also had occasion 
toconsider the subject. In Abry v. Gray, 48 
Pac. Rep. 577, that court decides that there 
being neither constitutional nor statutory in- 
hibition against one person holding the offices 
of city clerk of a city of the first class, and 
clerk of the district court of the county in 
which such city is included, the duties of the 
two offices are not so incompatible that the 
acceptance of the latter by a person holding 
the former ipso facto vacates such first-named 
office. The test in cases of this kind seems 
to be that ‘‘the incompatibility which will 
operate to vacate the first office must be 
something more than the mere physical im- 
possibility of the performance of the duties 
of the two offices by one person, and may be 
said to arise where the nature and duties of 
the two offices are such as to render it im- 
proper, from considerations of public policy, 
for one person to retain both.’’ 





The last legislature of Missouri passed an 
act of aradical character popularly known as 
the ‘‘parol law,’’ which is about to go into 
operation, and as to which may be raised 
grave questions of constitutional law. It 
was designed as a humanitarian measure look- 
ing to the reformation of criminals, though 
many look upon it as a dangerous menace to 
the administration of justice. The act in 
substance gives to the courts of the State 
power to parol persons convicted of a viola- 
tion of the criminal laws of the State, except 
in cases of murder, rape, arson or robbery, 
subject to certain restrictions. Any of the 








courts mentioned in the act or the judge 
thereof in vacation may, in their discretion, 
when satisfied that any person of whose case 
they have jurisdiction, will, if permitted to 
go at large, not again violate the law, parol 
such person and permit him to go at large 
upon such conditions and under such restric- 
tions as the eeurt or judge shall see fit to im- 
pose. This provision applies to old and 
young alike and leaves it discretionary with 
the court whether a bond shall be required or 
not. The court or judge in vacation can at 
any time thereafter without notice to such 
person terminate the parol by ordering ex- 
ecution to issue on the judgment of convic- 
tion. After a parol has been so terminated 
the court or judge may grant a second parol, 
but no more than two parols can be granted 
to the same person under the same conviction. 
It is made the duty of any person so paroled 
to appear at each regular term of the court 
granting the parol, during the continuance 
of such parol and furnish at his own expense 
proof to the satisfaction of the court that he 
has, since the last date at which such proof 
has been furnished, complied with all the 
conditions of such parol and conducted him- 
self as a peaceable and law-abiding citizen. 
The law further provides that when any per- 
son ‘of the first class so paroled has been at 
large for not less than six months, and any 
person of the second class not less than two 
years and the court granting such parol shall 
be satisfied that the reformation of such con- 
vict is complete and that he will not again 
violate the law, the court may in its discre- 
tion grant his absolute discharge on payment 
of costs or taking the poor debtor’s oath, 
which discharge will operate as a complete 
satisfaction of the original judgment and re- 
store the person to all the rights and privi- 
leges of citizenship. The decision of the 
trial court in granting or refusing to parol a 
prisoner is not subject to review by any ap- 
pellate court. 

Under the constitution of Missouri the 
powers of government are divided into three 
district branches, the legislative, execu- 
tive and judicial, each of which are 
confined to a separate magistracy and no 
person or collection of persons charged with 
the exercise of powers properly belonging to 
one of those departments is permitted to ex- 
ercise any power properly belonging to either 
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of the others, except in the instances there- 
in mentioned. Section 3 of article 4 of the 
constitution further provides that the gov- 
ernor shall have power to grant reprieves, 
commutations and pardons, after convictions, 
for all offenses, except treason and cases of 
impeachment, upon such conditions and with 
such restrictions and limitations as he may 
think proper, subject to such regulations as 
may be provided by law relative to the man- 
ner of applying for pardons. It will readily 
be seen that the powers of the legislature are 
not unlimited. All of the departments of 
the State government are confined in their 
operations. They have prescribed limits 
which they cannot transcend. Although 
questions have sometimes arisen whether a 
particular power belonged to one depart- 
ment of the government or another, all of 
the authorities seem to unite in pronouncing 
the power to pardon an executive function. 
A judge unquestionably has power to set 
aside a judgment rendered in his court, and 
stay the execution thereof whenever he is 
satisfied that an indictment is insufficient to 
charge an offense, or where he is not satisfied 
with the justness of the verdict, or where the 
evidence upon which the conviction is based 
is insufficient or suspicious, this would be the 
mere exercise of a judicial discretion in fur- 
therance of justice, and would not trench 
upon the power of the executive to reprieve, 
commute the sentence of or pardon the con- 
vict. But whether the power given to courts 
by the above statute to parol the prisoner 
and ultimately discharge him from the penal- 
ties of a judgment, and restore him to all the 
rights and privileges of citizenship from mere 
considerations prompted by clemency and 
not connected with the trial does not trench 
upon the executive function is, to say the 
least, a very serious question. 








NOTES OF RECENT DECISIONS. 


Banks AND BANKING—EQUITABLE AssIGN- 
mENT—CueEcks.—In Fourth National Bank 
v. Yardley, 17 S. C. Rep. 439, decided by 
the Supreme Court of the United States, it 
appeared that the president of the Keystone 
National Bank of Philadelphia asked the 
Fourth Street National Bank, in the same 
city, to give his bank $25,000 in clearing 








house certificates, stating that it owed a large 
balance at the clearing house, which it could 
not meet, because its funds were in New 
York. He also exhibited a memorandum 
showing that his bank had a reserve fund of 
about $27,000 in a certain New York bank, 
and proposed to give a draft thereon for the 
amount of the certificates. In reliance upon 
these representations and the memorandum, 
the certificates were delivered and the draft 
taken. The New York bank refused to ac- 
cept the draft, and paid over the funds and 
turned over the collection items in its hands 
to the receiver of the Keystone Bank. The 
Fourth Street bank then brought suit against 
the receiver. The bill was dismissed, and 
that decree was aflirmed by the Circuit Court 
of Appeals, 55 Fed. Rep. 850; but this latter 
decision was reversed by the supreme court, 
on the ground that though the mere giving 
of a bank check or draft in the ordinary 
course of business does not operate as an 
equitable assignment of the fund, it is compe- 
tent for the parties to create such an assign- 
ment by a clear agreement or understanding, 
oral or otherwise, in addition to the check or 
draft, that the transaction shall have that ef- 
fect; that the facts in this case showed an 
equitable assignment of the fund, which 
would enable the drawee to claim it against 
the receiver of the drawer, which failed on 
the following day; and that the assignment 
operated not only upon cash actually owing 
by the New York bank at the time, but also 
upon money or drafts of the drawer in course 
of transmission or collection by it. 





MortGaGE — SUBSEQUENT GRANTEE — As- 
SUMPTION OF Desr.—In Enos v. Sawyer it 
was held by the Supreme Court of Wisconsin 
that where a subsequent grantee of mort- 
gaged premises in the conveyance to him as- 
sumes the mortgage as part of the considera- 
tion, his liability rests solely on such consid- 
eration and promise, and no other considera- 
tion need pass from the mortgagor to the 
grantee though his immediate grantor was 
not personally liable to the mortgagee. The 
court says: 

The decisions of the various courts are by no means 
uniform, either in respect to the binding effect of & 
covenant by agrantee of land to pay the considera- 
tion therefor toa third pe1son, or the ground upon 
which the obligation rests, if sustained. It is useless 


to review and try to harmonize the various adjudica- 
tions. in fact, it is difficult to find a line upon which 
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they ean be harmonized respecting the ground of the 
liability. In this State the liability rests upon the 
doctrine that where one person, fora valuable con- 
sideration, engages with another to do some act for 
the benefit of a third person, the latter may maintain 
anaction against the promisor for the breach of the 
agreement. Such doctrine is the settled law in this 
State. Bassett v. Hughes, 43 Wis. 319; Hoile v. Bailey, 
58 Wis. 484, 17 N. W. Rep. 322; Grant v. Lock Co., 77 
Wis. 72,45 N. W. Rep. 951; Kollock v. Parcher, 52 
Wis. 393, 9 N. W. Rep. 67; and many other cases that 
might be cited. All that is required to render such 
rule applicable is for the obligor, for a sufficient con- 
sideration to support the promise, to agree to do 
some act for the benefit ofa third person. No ques- 
tion of subrogation or novation is involved. Such 
third person, whether sustaining any relation to the 
person with whom the agreement is made or not, or 
to the person from whom the consideration moves, 
may adopt such promise made for his benefit, and 
thereby bring himself into privity with the obligor, 
and enforce the promise. While the incidental effect 
of the execution of such promise is to discharge the 
debt of another to such third person, such promise is 
really to pay the debt of the promisor, to perform his 
own contract, entered into for a sufficient considera- 
tion to supportit. Kollock vy. Parcher, supra; Hoile 
y. Bailey, supra. In Bishop v. Douglass, 25 Wis. 696, 
the liability of the grantee to pay the mortgage debt 
was placed on the ground that be received the con- 
yeyance subject toa condition, and thereby became 
bound to perform it, which, as applied to the facts of 
that case, is only another way of stating the rule be- 
fore referred to. In Palmeter v. Carey, 63 Wis. 426, 
21 N. W. Rep. 793, and 23 N. W. Rep. 586, the liability 
was based on the same principle, though, as in Bishop 
y. Douglass, supra, the rule was not distinctly stated 
other than by saying that ‘‘the grantee became liable 
for payment of the mortgage debt by making a valid 
promise to pay it.’”? In Brewer v. Dyer, 7 Cush. 3387, 
the principle is stated in the language of Mr. Justice 
Craig as follows: ‘‘Thus, upon the principle of law 
long recognized and clearly established, where one 
person, for a valuable consideration, engages with an- 
other to do some act for the benefit of a third, the lat- 
ter, who would enjoy the benefit of the act, may main- 
tain an action for the breach of such agreement. It 
does not rest upon the ground of any actual or sup- 
posed relationship between the parties, as some of the 
earlier cases seem to indicate, but upon a broad and 
more satisfactory basis that the law, operating upon 
the acts of the parties, creates the debt, establishes 
the privity, and implies the promise and obligation on 
which the action is founded.” In most, if not all, 
jurisdictions, where the liability of a grantee to pay a 
debt secured upon the property conveyed to him, be- 
cause of his promise in the conveyance, is sustained 
on the ground stated, the fact of whether the grantor 
was liable for the debt or not is held immaterial. 
Dean y. Walker, 107 Ill. 540; Bay v. Williams, 112 Ill. 
91; Merriam v. Moore, 90 Pa. St. 78; Hare v. Murphy, 
45 Neb. 809, 64 N. W. Rep. 211. From the foregoing 
authorities, which more directly state the doctrine 
which has long prevailed in this State, applicable to 
this class of cases, than any case in our own court, and 
from the general principle upon which such cases 
rest, which has long been the settled law here, we de- 
duce the following: Where a grantee, in the convey- 
ance to him, assumes and agrees to pay the debt of a 
third person as part of the consideration for his pur- 
chase, there is no necessity for any consideration to 
pass from such third person or his debtor to such 
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grantee to support such agreement, a portion of the 
consideration for the purchase being left in such 
grantee’s hands appropriated by the grantor to the 
payment of such debt, which debt such grantee agreed 
to pay in consideration of the conveyance and of such 
appropriation of the purchase money. He cannot be 
heard to object to the performance of his contract be- 
cause his grantor was not liable to such third person. 
When the grantor makes such an appropriation, and 
the grantee, for a sufficient consideration, promises 
to pay the amount so appropriated to the third per- 
son, such grantee thereby becomes liable to such 
third person, and such liability rests solely on such 
consideration and such promise. 





LanDLORD AND Tenant — Lease—ILLEGAL 
Use or Premises. — The Supreme Court of 
Ohio, decides in Goodall v. Gerke Brewing 
Co., 46 N. E. Rep. 982, that a contract 
whereby premises are leased to be used as a 
place for the sale of intoxicating liquors is 
not necessarily invalid; and rent, in accord- 
ance with its terms, may be recovered there- 
on where it does not appear that the lease 
was made for the purpose of, or with the un- 
derstanding of the lessor that it is to be used 
for, the unlawful traffic in intoxicating li- 
quors. The court says: 


The question in the case is whether a lease of prem- 
ises to be used as a place for the sale of intoxicating 
liquors is void, and no rent can be recovered thereon, 
irrespective of the question whether illegal sales have 
been made. It is claimed for the defendant in error 
that such is the law, and in support of the claim 
counsel cite and rely on a clause in section 4364, Rev. 
St. Thte clause is as follows: ‘All contracts whereby 
any building or premises shall be rented, or leased, 
and the same shall be used or occupied in whole or in 
part for the sale of intoxicating liquors shall be void, 
and the person or persons renting or leasing said 
building or premises, shall, on and after the selling or 
giving away of intoxicating liquors as aforesaid, be 
considered and held to be in possession of said build- 
ing or premises.” An impression derived from a 
cursory reading of this clause might seem to support 
the claim of the defendant; but when the context and 
all the language of the clause are taken and construed 
together, a different intention will, as we think, ap- 
pear, and that is that all contracts whereby any 
premises are leased shall become void when the 
same are used for the sale of intoxicating liquors con- 
trary to law; .and it does not mean that such con- 
tracts shall be rendered void by the lawful sale of in- 
toxicating liquors thereon. It will be observed from 
the language of the clause that the lessor is to be 
deemed in possession only ‘fon and after the selling 
and giving away of intoxicating liquors as aforesaid.” 
Now, we think it plain that the contract was not in- 
tended to become void until the right of re-entry ac- 
erues to the lessor; in other words, the contract is to 
become void, and the right of re-entry is to accrue 
from the occurrence of one and the same fact,—the 
sale of intoxicating liquors ‘‘as aforesaid.””’ The very 
language implies that there are some sales that will 
not have the effect of giving to the lessor aright of 
re-entry and consequently not affect the validity of 
the lease. What, then, are the sales referred to by 
the word “‘aforesaid?”’ The provision of this clause 
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was first introduced by what is known as the ‘‘Adair 
Law,” adopted in 1870 (67 Ohio Laws, 102). The law 
was an amendment of sections 7 and 10 of the liquor 
law of 1854 (Swan & C. St. p. 1481), the clause being 
placed in section 10 of that act as amended by the 
Adair law. Referring, then, to the law of 1854, as 
amended by the Adair law, it is plain to be seen that 
the sales of intoxicating liquors there referred to by 
the term ‘‘asaforesaid” are sales made contrary to 
law. These were the kind of sales the legislature had 
just defined and prohibited. Selling or giving intoxi- 
cating liquors to be drunk on the premises, selling or 
giving it to persons drunk or in the habit of getting 
drunk, or to minors, had just been prohibited in the 
previous sections of the act. So that when all the 
language of the clause is considered and taken in con- 
nection with the other provisions of the act of which 
it forms a part and to which it makes reference, its 
meaning is not doubtful. The general language is re- 
strained to the sense in which it was used by the leg- 
islature in adopting the law. All sales of intoxicat- 
ing liquors are not illegal, only such are so that are 
defined and prohibited; and the sales to which refer- 
ence is made in this clause are such as have been de- 
fined and prohibited; and none but such sales affect 
in any way the validity of a contract of lease, or the 
right to recover rent thereon. To hold otherwise 
would impute to the legislature a great want of con- 
sistency. Neither a civil nor a criminal liability can, 
with consistency, be attached to the doing of a lawful 
act. If the liquor traffic be conducted in a lawful 
way, away permitted by law,—and such ways cer- 
tainly exist,—there can be no reason against the valid- 
ity of contracts that have for their object simply the 
lawful conduct of the business. And, so far as the 
petition in this case shows, no other than a lawful 
business was contemplated or carried on. To make 
no distinction between such contracts and such as 
have in view a violation of the law regulating the 
sale of intoxicating liquors, would be wanting in 
wisdom. It would place a lawful and an un- 
lawful business in the same category as to con- 
sequences, and, by not discriminating in favor of 
the one as against the other, make it a matter of 
indifference to parties whether they conform their 
contracts as well as their conduct to the requirements 
of the law. In Baker v. Beckwith, 29 Ohio St. 314, 
the question was presented whether, under section 7 
of the act of 1854, as amended by the Adair law of 
1870, a recovery of damages could be had for intoxica- 
tion caused in whole or in part by sales of the defend- 
ant, where the sales were not unlawful. It was 
claimed that such recovery could be had on the gen- 
erality of the language used in the amendment, the 
phrase ‘“‘contrary to this act”? being omitted there- 
from. But it was held otherwise. Boynton, J., in 
delivering the opinion, said: ‘A careful considera- 
tion of the language of this section (section 7) in con- 
nection with other sections of the same act, and with 
the provisions of other acts passed subsequently to 
the original act of 1854, and having a like purpose and 
object, to provide against the evils resulting from the 
sale of intoxicating liquors, will show that the omis- 
sion of the words ‘contrary to this act’ is in entire 
harmony with an intention still to require the sale or 
giving away to be unlawful.”’ There is no more useful 
or generally applied rule of construction than the one 
here employed in arriving at the sense of a statute. 
Suth. St. Const, § 246 et seq. It was by this mode of 
reasoning that the court in Webster v. State, 43 Ohio 
St. 696, 4 N. E. Rep. 92, arrived at the construction 
that the words “‘supreme court” in section 7843, Rev. 








St., mean the circuit court. In Burgett’s Lessee y, 
Burgett, 1 Ohio, 469, the general language of our 
statute of frauds and perjuries, which declares aj} 
conveyances made to defraud creditors ‘‘utterly void 
and of no effect,’”? was held void only as to creditors 
and subsequent purchasers, as expressing the real in- 
tention of the legislature, notwithstanding the gener- 
ality of the language employed. The construction 
given by the court to the general language of section 
7 in Baker v. Beckwith applies with equal, if not 
greater, propriety to the language above quoted in 
section 10, and it should receive the same construe- 
tion, because in evident accord with the legislative 
intention. Counsel, however, seem to think that in 
Justice v. Lowe, 26 Ohio St. 372, this court held dif- 
ferently, and quote this language from the opinion of 
White, J.: ‘The difference between the sections in 
respect to forfeiture is that under section 7 the use of 
the premises by the tenant for the unlawful sale of 
intoxicating liquors renders the lease void at the 
election of the lessor, but where the lease is made for 
the purposes of having the premises so used, and the 
purpose is afterwards accomplished by the tenant, 
the lease, under section 10, becomes void as to both 
parties.” Butit must be observed that the words 
so used” refer to the language in fhe quotation, “for 
the unlawful sale of intoxicating liquors,’”’ and it is 
such a lease that he says becomes void as to both par- 
ties, when the purpose is afterwards accomplished by 
the tenant. But, as before stated, the petition in this 
case does not show that the premises were leased for 
the purpose of making unlawful sales, or that such 
sales were made. The leasing of premises for the 
sale of intoxicating liquors does not necessarily imply 
that they will be used for the making of unlawful 
sales. It did not so imply before, and does much less 
since, the adoption of the Dow law, which now per- 
mits sales of liquor to be drunk on the premises 
where sold. The prohibition of such sales, became, 
in a measure, obsolete from the difficulty of enfore- 
ing it, and was abandoned for the more eflicient 
method of regulation by taxation, and the prohibition 
of sales to persons who are drunk or in the habit of 
getting drunk, and to minors. 

It is also claimed that the decision in Mullen v. Peck, 
49 Ohio St. 447, 31 N. E. Rep. 1077, is decisive of this 
case. Wethink not. The cases are quite different in 
character. This is a case for the recovery of rent on 
a lease for the lawful sale of intoxicating liquors, 80 
far as the petition shows. The case referred to wasa 
suit brought against the owner of property under the 
first clause in section 4364, Rev. St., to charge it with 
the damages that had been recovered against the les- 
see for unlawful sales made to the husband of the 
plaintiff. The owner knew of the use to which the 
property was put, but did not know of the unlawful 
sales, and had not leased it for such purpose. The 
lease in fact stipulated that it should not be used for 
such purpose. The court held that under the first 
clause of the section the action could be maintained 
on these facts; the holding being that the owner, 
knowing that his property is being used for the sale 
of intoxicating liquors, whether leased for such pur 
pose or not, he becomes liable for all damages that 
may be recovered for unlawful sales; the construc 
tion being that one who permits his property to be 
used for the traflic in intoxicating liquors must see to 
it that the traffic is lawfully conducted. This is the 
law of the case as expressed in the syllabus, and not 
questioned nor intended to be modified. The clause 
there in question was rightly construed to be as broad 








as its literalsense. Judgment reversed. 
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CrmumnaL Law—Homicip—E—Li,BILITY FOR 
Train WRECKING.—In Davis v. State decided 
by the Supreme Court of Nebraska, it ap- 
peared that the plaintiff in error was indicted 
for the murder of one Hambell, a passenger 
on a railway train, by displacing the fixtures 
of the railway track, thereby causing the 
wreck of the train and the instant killing of 
Hambell. It was held: (1) Whether the 
prisoner, in displacing the fixtures of the rail- 
way track, acted maliciously was a question 
of fact for the jury, to be determined from 
all the circumstances and facts in evidence in 
the case; (2) that the prisoner’s statements 
as to the motives which induced him to dis- 
place the fixtures of the railway track, while 
competent evidence, were not conclusive in 
his favor, that he did not act maliciously ; (3) 
that, in order for the killing of Hambell to be 
murder in the second degree it was not es- 
sential that the evidence should show that the 
prisoner was possessed of a specific intent to 
either kill or injure Hambell or any other 
person upon the train. The following is 
from the opinion of the court: 


The first argument made by counsel for Davis is 
that the evidence is insufficient to sustain a convic- 
tion of murder in the second degree; that the evi- 
dence, at most, would sustain only a conviction of 
manslaughter. Section 4 of the Criminal Code pro- 
vides that “‘ifany person shall purposely and ma- 
liciously, but without deliberation and premeditation 
kill another, every such person shall be deemed guilty 
of murder in the second degree.” And section 5 of 
said Code is as follows: ‘If any person shall unlaw- 
fully kill another without malice - ° every such 
person shall be deemed guilty of manslaughter.” 
Section 93 of the Criminal Code is as follows: “Every 
person who shall wilfully and maliciously remove, 
break, displace, throw down, destroy, or in any man- 
ner injure * * * the tracks, or any bridge, viaduct, cul- 
vert, trestle-work, embankment, parapet, or railroad 
in this State, now in operation, or which shall hereafter 
be put in operation, or who shall willfully and ma- 
liciously place any obstruction upon the rail or rails, 
track or tracks of any such railroad shall be punished 
by imprisonment in the penitentiary not less than one 
year nor more than twenty years; provided, however, 
that ifany person shall, by the commission of either 
of the aforesaid offenses, occasion the death of any 
person or persons, the person or persons so offending 
shall be deemed guilty of murder in the first or sec- 
ond degree, or manslaughter according to the nature 
of the offense, and, on conviction thereof, shall be 
punished as in other cases.” ‘he evidence, without 
controversy, shows that on the evening of August 9, 
1894, the said William O. Hambell boarded a passen- 
ger train of the railway company at Fairbury, Neb., 
to come to the city of Lincoln, Neb., that when said 
train was within about four miles of the city of Lin- 
¢oln, it was derailed, or fell from a bridge on the rail- 
way, and said Hambell was instantly killed. The evi- 
dence also tended to show that certain fixtures of the 








railway track on the bridge had been displaced just 
prior to the time the train reached the bridge, that 
this displacement of the fixtures of the track caused 
the derailment of the train, and that Davis displaced 
the fixtures of said track. Davis’ explanation of the 
motive which prompted him to displace the fixtures 
of the railway track, as shown by the evidence of the 
State’s witnesses, is that he intended to signal the 
train on which Hambell was a passenger, stop it, and 
advise the persons on the train that the fixtures of 
the track had been displaced in the hope that for his 
conduct in that respect the railway company would 
give him employment, or that the passengers on the 
train would make him a gift of some money; that he 
was not personally acquainted with Hambell or any 
other person upon that train; and that he did not in- 
tend to cause the derailment of the train. Aside from 
the facts and circumstances in evidence in the case, 
this is the only explanation of the motive which in- 
fluenced Davis in displacing the fixtures of this rail- 
way track; and the argument of his counsel is that 
since Davis was not acquainted with Hambell or any 
other passenger upon the train, and since he had not 
in mind the specific intent to take the life of, or to in- 
jure, any particular person upon the train, this evi- 
dence does not disclose that Davis, in removing the 
fixtures from the railway track, was actuated by 
malice against Hambell or any other person, and that, 
therefore, the evidence is insufficient to sustain a con- 
viction of murder in the second degree. To do a 
thing maliciously is to do that thing with malice; and 
malice is an essential element in the crime of murder, 
both at common law and under the statute. ‘‘Malice,”’ 
in common acceptation, means ill will against a per- 
son; butin its legal sense it means a wrongful act 
done intentionally, without just cause or excuse. 
Housh v. State, 48 Neb. 163, 61 N. W. Rep. 571; 
Bromage v. Prosser, 4 Barn. & C. 255; Milton vy. State, 
6 Neh. 186. In McClain v. Com., 110 Pa. St. 263, 1 
Atl. Rep. 45, itis said: ‘The distinguishing criterion 
of murder is malice aforethought; but it is not malice 
in its ordinary understanding alone—a particular ill 
will, a spite, or agrudge. ‘Malice’ is a legal term im- 
plying much more. It comprehends, not only a par- 
ticular ill will, but every case where there is a wick- 
edness of disposition, hardness of heart, cruelty, reck- 
lessness of consequences, anda mind regardless of 
social duty, although a particular person may not be 
intended to be injured.’”? People v. Taylor, 36 Cal. 
255. In order, then, for the jury to find that the spirit 
or purpose which actuated Davis in displacing the 
fixtures from this railway track was a malicious one, 
it was not indispensable that the evidence should dis- 
close that Davis was possessed of any ill will, hatred 
or malice toward. Hambell or any other person upon 
that train, or that he was acquainted with any person 
upon that train. Whether Davis, in displacing the 
fixtures of the railway track, was possessed of malice, 
or acted maliciously, was a question of fact for the 
jury, to be determined, like any other question of 
fact, from.all the circumstances and facts in evidence 
in the case. As already stated, the purpose and in- 
tention which Davis had in mind in displacing the 
fixtures of the track is his statement of his purpose. 
This statement, while competent evidence, was not 
conclusive in Davis’ favor that he did not act mali- 
ciously. The jury was not obliged to disregard all 
the other evidence in the case, and take his state- 
ment as to his intention and purpose in displac- 
ing the fixtures of this track. Davis having 
displaced the fixtures of the track, caused the 
derailment of the train and the death of Hambell; 
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the law, by presumption, supplied the proof that 
Davis’ conduct was actuated by malice; and, if the 
evidence had afforded no explanation whatever of the 
motives which prompted Davis to do what he did, 
that presumption would have been conclusive that 
Davis acted maliciously. Preuit v. People, 5 Neb. 
877. In Davis v. State, 25 Ohio St. 369, it was said: 
‘‘Where the. fact of killing is proven, malice is to be 
presumed; and all the circumstances of justification, 
excuse or extenuation must be made out by the ac- 
cused, unless they appear from the evidence adduced 
against him.’’ In State v. Decklotts, 19 Iowa, 447, it 
is said: ‘‘Malice is presumed from the commission 
of an act wrongful in itself, and without just cause or 
excuse. Our statute has not altered the common law 
requisites of murder. What was murder at common 
law is still murder, under our statute. The bounda- 
ries of the field of this offense remain unchanged, but 
it is divided into two degrees—murder in the first and 
murder in the second degree. <A specific intention to 
kill, to take life, is not essential, at common law to 
constitute murder; nor is it essential, under our stat- 
ute to constitute murder in the second degree.” In 
Wellar v. People, 30 Mich. 16, it was held that, “to 
constitute murder, the intent need not be to take the 
life of the person killed, or even to inflict a personal 
injury upon him.” In Harris vy. State, 8 Tex. App. 
90, itis said: ‘‘When the fact of unlawful killing is 
proved, and no evidence tends to show express mal- 
ice, onthe one hand, or any justification, excuse or 
mitigation, on the other, the law implies malice, and 
the offense is murder in the second degree.” In 
Beauchamp Vv. State, 6 Blackf. 299, itis said: ‘ “Mal- 
ice aforethought’ means the intention to kill, and, 
when such means are used as are likely to produce 
death, the legal presumption is that death was in- 
tended.” To the same effect, see People v. Taylor, 36 
Cal. 255; State v. Wisdom, 84 Mo. 177; People v. Gos- 
law (Cal.), 14 Pac. Rep. 778; Conn v. People (Ill. 
Sup.), 6 N. E. Rep. 463. In Mayes v. People, 106 Ill. 
306, Mays, in an angry and excited state of mind, 
threw a beer glass at his wife. The glass struck a 
lamp which she was carrying, breaking the same, and 
causing the oi] therein to take fire and burn her, from 
which she died. The supreme court said that it was 
immaterial whether Mayes intended the glass should 
strike his wife or some other person in the room, or 
whether he had no specific intent, but acted from 
general malicious recklessness, disregarding any and 
all consequences; in either case he was guilty of mur- 
der. And the court held: ‘“‘Where an act unlawful 
in itself is done with deliberation, and with intention 
of mischief or great bodily harm to some particular 
person, or of mischief indiscriminately, fall where it 
may, and death ensues from such act, against or beside 
the original intention of the party, it will be murder. 
But when the act is unlawful, and manifests a reck- 
less, murderous disposition on the part of the person 
charged, or, in the words of the old law book, ‘a 
heart void of social duty, and fatally bent on mischief,’ 
the presumption of law is that the mind assented to 
what the hand did, with all the consequences resulting 
therefrom.” Therefore, when the jury came to con- 
sider the question as to whether Davis’ conduct in the 
premises was actuated by malice, it had, upon one 
hand, the proof which the law furnished by presump- 
tion, and all the facts and circumstances in evidence 
in the case, and upon the other hand, it had Davis’ 
statement as to his intentions and motives; and we 
cannot say that the jury reached a wrong conclusion, 
in finding'that Davis acted purposely and maliciously. 











Bitts anp Notes — Bona Five Purcnaser 
— Pieper. — It is decided by the Supreme 
Court of Montana in Yellow Stone Nat. Bank 
v. Gagnon, 48 Pac. Rep. 762, that the in- 
dorsee before maturity of a negotiable note, 
who takes it as security for a debt of the in- 
dorser, is a bona fide holder only to the ex- 
tent of the debt secured, and the note, as to 
the excess, if any, is subject to equities in 
favor of the maker against such indorser. 
The court says: 


Much space inthe brief and argument of the re- 
spondent’s counsel is devoted to supporting the prop- 
osition that an indorsee ofa negotiable promissory 
note, taking the note in good faith, as collateral se- 
curity for an antecedent debt, and with no other con- 
sideration, is entitled to be regarded asa holder of 
such paper for value, and consequently unaffected by 
an equitable and valid defense of the maker against 
the payee. But we do not understand that the appel- 
lant disputes that general proposition‘of law. Ever 
since the decision of the Supreme Court of the United 
States in the case of Railroad Co. v. National Bank, 
102 U. S. 14, reaffirming the doctrine established by 
that court in Swift v. Tyson, 16 Pet. 1, and reviewing 
the English and American authorities at length, it 
may be affirmed as a result of the best cases that the 
transfer of negotiable paper before maturity as col- 
lateral for a pre-existing debt merely, without other 
circumstances, “if the paper be so indorsed that the 
holder becomes a party tu the instrument, although 
the transfer is without express agreement by the 
creditor for indulgence,” is within the ‘‘usual course 
of commercial business,’ as much as would be its 
transfer in payment of such debt. ‘In either case,” 
said Justice Harlan, ‘“‘the bona jide holder is un- 
affected by equities or defenses between prior parties, 
of which he had no notice.”” Applying the principle 
just stated to the pleadings in the case before us, we 
tind that the indorsement of the note by Nickey to 
the bank, as a collateral security for his own pre-ex- 
isting debt, was upon a sufficiently valuable consid- 
eration for the transfer to bring the case within the 
rule which protects the holder of negotiable paper, 
and entitles the bank to the full benefit of the se- 
curity. And we now are brought to the real ques- 
tion raised by the appellant, but which has to some 
extent been lost sight of apparently by the respond- 
ent. 

The facts pleaded show that Nickey only owed the 
bank $1,200 and interest at the time he transferred 
the Gagnon note, for $2,392.75, to it as collateral se- 
curity, and that the defendant, who was the original 
maker of the note, bas an equitable claim against 
Nickey, growing out of some partnership relations 
that existed between them. The question, therefore, 
is not whether the bank is a bona fide holder at all. 
but to what extent is it to be regarded as a bona fide 
holder for value, and how much may it recover upon 
such note delivered to it as collateral security only? 
The degree of protection to which the bank is justly 
entitled is, in our opinion, controlled by the amount 
of the pre-existing debt of the payee of the note to 
the bank, or the extent of the obligation to secure 
which the note was passed as collateral. Daniel on 
Negotiable Instruments (section 832a) expresses the 
rule in this language: ‘When it appears that the 
bill or note was acquired by the holder as collateral 
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security for a debt, and he is deemed entitled to re- 

covered upon it, he is still limited to the amount of 

the debt which it secures, if there be a valid defense 

against his transferror being regarded as, at all 
events, a bona Jide holder, and entitled to stand upon 
abetter footing only pro tanto. Thus, such a holder 
could recover against an accommodation party no 
more than the consideration actually advanced; but, 
in the absence of proof, he will be deemed to have ad- 
yanced the full amount of the paper.” The pledgee 
of the note is fully protected against loss by its right 
to recover the full amount of the debt Jue to it by 
the payee. Its rights are preserved, which is all it 
may reasonably ask. 

This general principle was recognized over 50 years 
agoin the case of Williams v, Smith, 2 Hill, 301, 
where the court, after declaring that a person to 
whom a promissory note was transferred before due 
as collateral security for indorsements to be made to 
him, which were afterwards made, and who took the 
note without notice of a defense existing against it in 
the hands of the person from whom he received it, 
was entitled to be treated as a bona jide holder, de- 
cided, however, that, inasmuch as the persan who 
took the note received it as collateral security, he 
could recover no more than the amount remaining 
due on the principal demand. This doctrine was 
followed in the early case of Valette v. Mason, Smith 
(Ind.) 89. That was an action in assumpsit by an as- 
signee against the makers of a promissory note. The 
defendants pleaded that the note was assigned to the 
plaintiff only as collateral security for certain money 
lent and advanced to the payee. It was decided, as 
in the case of Williams v. Smith, cited above, that the 
holder of commercial paper assigned as collateral se- 
curity is entitled to be regarded asa holder fora 
valuable consideration, and is not bound by equities 
existing between the payee and the makers which 
would interfere with the collection of his debt, but 
that in a suit on such paper the holder is not entitled 
to recover more than the debt actually due to him, if 
any part of it has been previously paid, or if there is 
no good consideration as between the original parties. 
Chief Justice Shaw, in Stoddard v. Kimball, 6 Cush. 
469, briefly discussed the question of what amount 
the holder of a promissory note, as indorsee, had a 
right to recover of the maker where the note was 
negotiated to the plaintiff as collateral security fora 
debt due tohim. He was of the opinion that, the 
plaintiff having taken the note to secure a pre-exist- 
ing debt of a less amount, he was a holder for value 
in his own right only to the amount of the debt due 
him. In Youngs v. Lee, 18 Barb. 187, it was also de- 
cided that the bona jide purchaser and holder of a 
note was entitled to recover the amount paid for it, 
“with interest, and no more.’”? Colebrooke on Collat- 
eral Securities (section 92) cites several of the cases 
just referred to, and deduces the following text from 
them: ‘Where negotiable promissory notes, pledged 
as collateral security, are,accommodation paper, with- 
out consideration, or subject to an equitable set-off, 
or, in cases of misappropriation, as between the 
Makers and payees and indorsers thereof, and the 
collateral securities are of greater amount than the 
loan, xepresented by the principal evidence of indebt- 
ediiess, the recovery of the pledgee against the 
makers .upon an action thereon is limited to the 


‘ jdmount of his advances. The pledgee in such cases 


of fraud is a holder for value of the collateral note, as 
against the makers of such paper, to the extent only 
of his interest at the time he acquires the title or has 
notice of the defenses to it.’? This doctrine is also 





followed in Bank vy. Barnett, 27 La. Ann.177. In 
Fisher v. Fisher, 98 Mass. 303, the court affirmed the 
ease of Stoddard v. Kimball, heretofore cited, and 
held that where the evidence established the fact that 
the plaintiffs received the ote from the holder be- 
fore its maturity, without any knowledge of the cir- 
cumstances under which the defendants had delivered 
it to the payee, or the purpose for which the latter 
delivered it tothe holder, and where it was shown 
that it was held by the plaintiffs as collateral security 
for a valid debt due from the holder to them, plaint- 
iffs as bona Jide holders for value and without notice, 
could recover “‘to the extent of their debt for which 
the note was pledged as collateral security.”’ In Huff 
v. Wagner, 63 Barb. 215, the court sustained the 
principle that ‘‘a bona fide holder of commercial 
paper, to which, as between the maker and payee, 
there is a good defense, is entitled to be protected 
only to the extent of the value which he has paid.’ 
The court there further said: “The protection of 
the holder for value in such cases, as in other cases 
where the law protects bona jide purchasers against 
latent claims, is founded upon the idea of protecting 
such bona jide purchasers for value against any pos- 
sible loss. And’this is the precise reason why a bona 
Jide holder of such paper, which has been transferred 
to him to secure an antecedent debt, cannot recover 
against the party who has been defrauded,{namely, 
that he has lost nothing by his reliance upon the face 
of the paper.” The Supreme Court of New Jersey, 
in Duncan y. Gilbert, 29 N. J. Law, 521, followed a 
like doctrine, and said: “It is certainly true that the 
holders of accommodation paper, assigned as collat- 
eral security, can recover against the accommodation 
maker and indorser no more than the consideration 
actually advanced.” 

In a very able able review of the decisions upon the 
question of whether a person situated as was the 
plaintiff in the case at bar is entitled to the position 
of a holder of negotiable paper for value, and there- 
fore not affected by the defense of want of considera- 
tion to the maker, the Court of Appeals of Maryland, 
through Chief Justice Alvey, also decided that all the 
plaintiff in such a case can recover is the amount due 
on the debt for which the note had been taken as col- 
lateral security. ‘In such case,” said the chief jus- 
tice, ‘‘while the plaintiff is entitled to be treated as a 
holder for value, it is only so to the extent necessary 
to protect the debts intended to be secured.”’ Mait- 
land v. Bank, 40 Md. 540. Tiedeman on Commercial 
Paper (section 304) states that, where the pledge of a 
negotiable note is made for the purpose of securing 
the payment of a debt, the better rule is that the 
pledgee can recover the whole of the face value of the 
note, and hold the balance over and .vove the amount 
of his own claim as a trustee for the pledgor. It 
would seem, therefore, as if he took a different view 
of the law from that taken by Daniel, although he ex- 
pressly states in a subsequent part of his text that the 
pledgee in such a case is a bona jide holder only in 
respect to the amount of his claim against the pledgor; 
and, if there be a good defense to an action on 
the collateral by the pledgor, recovery of the 
pledgee is limited to the amount of his claim against 
the pledgor. But we think that if the pledgee is to 
be regarded in such a case (as he undoubtedly should 
be) as a bona fide holder only to the amount of his 
claim against the pledgor, and if he be limited in his 
recevery to the amount of his claim, itis most reason- 
able that the controversy over the balance be litigated 
by those direetly interested, and that ordinarily the 
pledgee is not to be held as a trustee for the pledgor. 
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We are aware that there is a contradiction of opin. 
ion as to the attitude of the pledgee who seeks to re- 
cover the full amount of the collateral where such 
amount is in excess of the debt secured to him; but 
we are content to adopt the rule sustained by the de- 
cisions already cited, which limit his recovery to the 
amount due to him. In addition to the cases above 
cited, we may include Steere v. Benson, 2 III. App. 560, 
and Bank v. Hemingray, 34 Ohio St. 881. A recent case 
upon this subject is that of Bank v. Blevins, 46 Kan. 
536, 26 Pac. Rep. 1044. There the court stated the 
question substantially as follows: In an action against 
the maker of the notes which had been transferred be- 
fore maturity to an innocent and bona Jide holder as col- 
lateral security for an indebtedness existing between 
the payee of such notes and the indorsee is the indorsee 
entitled to recover against the maker to the full amount 
of such collateral notes, where such amount exceeds 
the indebtedness which they were transferred to se- 
cure, without regard to any defenses that may exist 
between the original parties to such notes, or is in 
such case the right of the plaintiff to recover limited 
to the amount of the principal debt? In that case, as 
in the one before us, equitable defenses were made 
by the pleadings; and it appeared that there was a 
controversy between the maker and the payee of the 
notes, by which it appeared that the paper was sub- 
ject to equitable set-offs between the maker and 
payee. The court answered the question by holding 
“that the doctrine that the pledgee cannot recover 
more than the amount of the debt of the pledgor is in 
accord with natural justice,’”’ and that, while it hesi- 
tated to state that as a rule, yet it did not think that 
any other rule ought to be applied without great cau- 
tion. Weare impressed with the reasoning in the 
Kansas case, and believe it correct in principle, as 
well as more practical, and well founded by the sev- 
eral decisions relied upon in the opinion of that court 
and the additional authorities above referred to by 
us. 





HusBanD AND Wire — Ingury To WireE— 
Action By Hussanp.—In Kelly v. New York, 
N. H. & H. R. Co., decided by the Supreme 
Judicial Court of Massachusetts, it was held 
that an action by a husband for the loss of 
consortium, caused by injuries to his wife 
through the negligence of defendant, will lie, 
though the wife has already recovered in her 
own right for the injuries received. The 
court said: 


“Tn Bigaouette v. Paulet, 134 Mass. 1238, a husband’s 
action for loss of consortium with his wife was 
held to be maintainable, although there was no loss of 
service or payment of expenses in consequence 
thereof. And in Bennett v. Bennett, 116 N. Y. 584, 
23 N. E. Rep. 17, it is said that the basis of the hus- 
band’s action for loss of consortium is his right to the 
conjugal society of his wife, and that it is not neces- 
sary that there should be proof of any pecuniary loss 
or loss of service. The present case was tried with 
an action brought by the plaintiff’s wife, and the same 
jury fixed the damages in both cases. The defendant 
took exceptions in this case, but none in the action 
brought by her. The jury were instructed that the 
division of the rights to recover which by law is made 
between the husband and the wife does not, in any 
sense, increase the aggregate right of recovery, and 
that the damages which are to be divided between the 








husband and the wife should not, in the aggregate, 
exceed the damages which the wife, if unmarried, 
would be entitled to recover; with the qualification, 
however, that one additional element should be con- 
sidered, namely, the loss of consortium by the hus- 
band. The defendant contends that now an action 
will not lie for loss of consortium, or, at least, that it 
will not, in case of an injury to her through negli- 
gence, and that the incurring of expens2s will not 
alone give a ground of action. It might be sufficient, 
to dispose of this case, to say that the plaintiff was 
bound to support his wife, and that the expenses in- 
curred by him appear to have exceeded the amount 
of the verdict, and that, therefore, the defendant's 
exceptions should be overruled; but, in view of the 
ruling at the trial allowing the jury to take into ac- 
count the plaintiff’s loss of consortium, and of the de- 
fendant’s request that the correctness of this ruling 
should be determined, we proceed to consider it. By 
the common law it is quite clear that a husband might 
maintain an action in his own name alone for an in- 
jury to his wife which resultedin his loss of con- 
sortium with her; as, for example, for an injury 
caused by an assault and battery upon her, by med- 
ical or surgical malpractice, or by other negligence. 
Hyde v. Scyssor, Cro. Jac., 588; Guy v. Lusy, 2 Rolle, 
51; Russell v. Corne, 2 Ld. Raym. 1031; Dix v. Brooks, 
1 Strange, 61; Smith v. Hixon, 2 Strange, 977; 2 Rolle, 
Abr. 556; Hale, Anal. 40; 3 Bl. Comm. 140; 1 Chit. Pl. 
83; Yelv. (Met. ed.) 89; Baker v. Bolton, 1 Camp, 493; 
Carey v. Railroad Co.,1 Cush. 475, 478; Barnes y. 
Hurd, 11 Mass. 59; Laughlin v. Eaton, 54 Me. 156; 
Hopkins v. Railroad Co., 36 N. H. 9,14; Lewis vy. Bab- 
cock, 18 Johns. 448; Matteson v. Railroad Co., 35 N. 
Y. 487; Jones v. Railroad Co.,40 Hun, 349 (a case 
much like the present); Berger v. Jacobs, 21 Mich. 
215; Hyatt v. Adams, 16 Mich. 180; Long v. Morrison, 
14 Ind. 595; Nixon v. Ludlam, 50 Ill. App. 278; Me- 
whirter v. Hatten, 42 Iowa, 288; Mowry v. Chaney, 48 
Iowa, 609; Smith v. City of St. Joseph, 55 Mo. 456. 
The contention of the defendant, therefore, must rest 
entirely on the ground that the husband has lost his 
right of consortium by reason of the legislation of this 
commonwealth increasing the rights of married 
women. Harmon v. Railroad Co., 165 Mass. 100, 42 
N. E. Rep. 505. But there bas been no substantial 
change in the statutes upon this subject since the de- 
cision in Bigaouette v. Paulet. Notwithstanding the 
progress of legislation in giving to married women the 
control of their time and actions, this right of the hus- 
band is not destroyed. The unity and indemnity of 
interest which by the common law existed between 
husband and wife have been impaired. Butler v. 
Ives, 189 Mass. 202,29 N. E. Rep. 654. They are not, 
however, entirely done away with. The husband’s 
right to compel his wife to work for him is abridged, 
but he still has a right to her society and assistance, 
which is different in character and degree from that 
which other people have, or which she is at liberty to 
give to them. By marriage, both husband and wile 
take upon themselves certain different duties and 
obligations toward each other, in sickness and health, 
which it cannot be supposed that the legislature has 
intended wholly to uproot. A married woman may 
now perform any labor or services on her sole sep% 
rate account, as her husband may; nevertheless each 
owes certain duties to the other which are not am 
nulled by the statutes. Mewhirter v. Hatten, 4 
Iowa, 288. These duties are included in the word 
“consortium; but the extent of these duties, or of 
the right of consortium, need not now be determined. 
The only question presented to us is whether the pre 
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siding justice was right in allowing the jury to con- 
sider at all the loss of consortium. It is argued by the 
defendant that, ifa husband has a right to recover for 
Joss of consortium through an injury caused by neg- 
ligence, a wife also would have the same right, by 
yirtue of the existing statute, in case of such an in- 
jury toher husband; and that this has never been 
held, or even contended for. She has no such right 
at common law, but whether she has by statute we do 
not now consider. The question has been considered 
elsewhere, but the decisions are not in harmony.” 








INCOMPATIBILITY IN THE EXER- 
CISE OF OFFICIAL FUNCTIONS. 


The Supreme Court of the State of Mich- 
igan, in a recent case’ rendered an opin- 
ion of more than local interest. The facts 
upon which it was sought to obtain a peremp- 
tory order of said court, declaring one of two 
offices vacant upon the assumption of the 
duties of another, are briefly stated as fol- 
lows: In the fall of 1895, the citizens 
of the city of Detroit elected Hazen S. 
Pingree mayor of said city for the term of 
two years then next succeeding, and also in 
the fall of 1896 after said Pingree had been 
holding the office of mayor of said city nearly 
a year, the people of the State of Michigan 
declared very emphatically that he should be 
governor of the State. In pursuance of said 
election, he entered upon the discharge of 
his duties as governor January 1, 1897, and 
continued to exercise the rights and perform 
the duties of the office of mayor at same time, 
and continued so to do up to the time of fil- 
ing the above opinion of the court. It is 
needless perhaps to call attention to the 
struggle which has been going on between 
Detroit’s mayor and the corporate interests of 
said city, especially the street railway compa- 
nies noris it intended herein to discuss the 
merits or demerits of such a contest. Mr.; 
Pingree claims to be the champion of the peo- 
ples’ rights, and isa reformer in municipal 
politics. He has even contributed articles 
along such lines to leading periodicals. His 
aggressive manner toward them has caused 
the corporate interests, in this particular 
municipality especially, to combine very gen- 
erally against him, in politics. By his pro- 
nounced political doctrines he has also antag- 
onized politicians of his own political faith. 
To the fact of this bitter opposition of politi- 


1 Moreland vy. Commor Council of Detroit, 70 N. 
W. Rep. 450. 











cians of the same and of a different faith, 
politically speaking, as much as to any other 
cause, may be attributed the proceeding to 
oust him from office, since the same condi- 
tion of things has been permitted to exist in 
some other States, New Hampshire for in- 
stance, and no motion of politicians or others 
to correct the abuse by a resort to the courts. 

Two questions are raised in the argument of 
such a case: First, that such an occupancy 
of office is prohibited under the expressed 
terms of the constitution. Second, that the 
two offices are incompatible under the rule 
of the common law. Art. 5, sec. 15, of the 
constitution of Michigan, is as follows: ‘‘No 
member of congress, nor any person holding 
office under the United States, or this State, 
shall execute the office of governor.’’ The 
State courts of last resort furnish a number 
of cases which have arisen under provisions 
of constitutions quite similar to the foregoing 
provision of the Michigan censtitution. These 
decisions are not entirely harmonious along 
some lines, yet where the question is simply 
concerning offices of a purely municipal 
character, and where no question of the ex- 
ercise of a function derived from the State is 
involved, the courts have, very generally, 
held that there is no sufficient breach of con- 
stitutional authority, or of the common law 
rule justifying the interference ofa court. 
But where officials are elected or appointed 
in furtherance of charter provisions, or other- 
wise, by which duties are imposed upon them 
concerning State affairs distinct from munic- 
ipal affairs, they then come within such con- 
stitutional or common law inhibition. There 
seems to be no question so far as to what 
would be the plain duty of the court. But. 
as the Michigan practice furnishes no prece- 
dent, it becomes necessary to draw largely 
upon the opinions of other State courts, in 
construing such language as is found in the 
provision above quoted. It will appear also 
by the debates in the Michigan constitutional 
convention of 1850, that the question of an 
interpretation of the language found in this 
provision before referred to, seemed to be 
regarded as very important, and called forth 
a good deal of discussion. It also appears 
from such debates that a distinction was 
made between ‘‘offices under the State’ and 
‘State officer.’”” And upon the question of 
settling the eligibility of members of the legis- 
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lature as provided in art. 4, section 6, con- 
stitution of 1835, which reads: ‘‘No person 
holding any office under the United States, 
or of this State, officers of the militia, justices 
of the peace, associate judges of the circuit 
and county courts, and postmasters excepted, 
shall be eligible to either house of the legis- 
lature,’’ it seemed to be the opinion of 
leading members of such convention that all 
officers not particularly excepted were in- 
eligible.? But the difficulty about the mat- 
ter, at that time, was the fact that ‘several 
members were in practically the same inter- 
esting condition as our good friend, the gov- 
ernor of Michigan. From these debates of 
the constitutional delegates we can readily 
see that an agreement was finally arrived at 
that the section of the Michigan constitution 
of 1835 relating to the eligibility of certain 
officers, excluded others than those who were 
appointed directly by State authority. The 
Michigan court says, in its opinion in the 
case just decided:* ‘‘It is not easy to see 
why there should have been any disagreement 
in this convention over the construction of 
this language of the constitution. For in 
the same instrument, art. 6, sec. 6, it was 
provided that each township might elect four 
justices of the peace. It was perfectly 
obvious, therefore, that if the words, ‘‘office 
under the United States, or of this State’’ 
were given a construction which limited them 
to ‘‘officers appointed directly by State au- 
thority,’’ the exception in the same section of 
justices of the peace, was senseless, and, as 
the words were susceptible of a construction 
which excluded officers mediately holding 
office under authority of the State, and ad- 
ministering State functions, it is to be as- 
sured that they were employed in that sense. 
It is also plainly inferable that if the words 
were used ina like sense in sec. 16, art. 5, 
which reads: ‘‘No member of congress nor 
any other person holding office under the 
United States, or this State, should execute 
the office of governor,’’ as in the present con- 
stitution of the State,® even in the absence of 
direct precedent or plain terms, we may 
safely conclude that the constitutional pro- 
vision heretofore referred to intended to ren- 
der the holding of certain offices, other than 
2 Con. Debates, 1850, pp. 129-131. 
3 Art. 4, Sec. 8. 


4 Moreland v. Common Council of Detroit, supra. 
5 Art. 5, Sec. 15. 








those specifically named, by the governor of 
the State, as incompatible with his duties ag 
such governor. And whether or not this pro- 
hibition extends to municipal offices, such ag 
that held by Mr. Pingree previous to his 
election as governor, it is the purpose of this 
paper to discuss. So far as the Michigan 
court is concerned, it goes upon record, in 
this case so very recently decided, in the 
language following: ‘‘In the absence of au- 
thorities we should hesitate before saying 
that the constitutional convention contem- 
plated thata governor might be a sheriff, or 
a county clerk, or a supervisor, or highway 
commissioner, upon the ground that counties 
and townships are recognized agencies of 
government, each forming a territorial divis- 
ion to, and upon which is given the privilege, 
and imposed the responsibility of managing 
certain public affairs of the State in the re- 
spective localities. The sheriff is a conser- 
vator of the peace, and it is the peace of the 
State. The county clerk keeps the records 
of the State courts and other State records 
for his county, as to births, deaths, taxes 
and elections, and makes reports to superior 
officers. The county treasurer, judge of 
probate, superintendent of schools, the board 
of supervisors, all perform the duties imposed 
upon them, within their respective counties, 
it is true, but in obedience to laws of general 
application and regulating State affairs. The 
same can be said of township, school and 
highway officers. These are all part and 
parcel of the one great scheme of State gov- 
ernment.’’ Well, then, are we next to say, 
‘*thus far and no farther.’’ Must we here draw 
the line that when we apply this rule to the 
officers of a municipality it will not work? 
Why so? Such localities are still but parts 
of the State which created them, and State 
laws are being enforced therein. And im 
pursuance of such State laws, the oflicers of 
any such municipality are performing many 
functions belonging to State government. It 
is apparent to the observer that in any large, 
busy city, the volume of State business is in- 
creased manifold. How can it then be suc- 
cessfully claimed that the framers of a con- 
stitutional provision like the one in question 
did not intend the inhibition to the governor 
exercising the duties of any of these county 
and township officers, extending such inhibi- 
tion to the town and cities, and their busy 
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populations and officials. And just why the 
mayor of a great city should be permitted to 
exercise this function together with that of 
the governor of the State, when the prohibi- 
tion extends to the humblest township official, 
is not so apparent. 

In a discussion of this subject, we find, as 
amatter of course, that the wording of the 
constitutional provision of a particular State 
has much to do with the determination of 
this incompatibility. It will be noticed in 
most, if not all these cases, that the court 
makes the distinction between municipal 
offices exercising no State authority, and those 
where some portion of State authority is ex- 
ercised. And in the case State v. Wilming- 
ton, above cited, which, by the way, is a 
leading case upon this subject, the court 
says, among other things, as follows: ‘‘Butif 
the office of city treasurer be an office within 
the meaning of the constitution, the whole 
affair is wrong, and the people of Wilmington 
have no right to choose the person who shall 
fill that office. If this be a civil office within 
this State, such an office as is embraced in the 
constitution, it-is an office ‘under the State,’ 
and the appointment is, by the same constitu- 
tion, vested in the government. * * * But 
the constitution nowhere descends to notice 
a corporation official, such an office forms no 
part of the system of government; it is per- 
fectly immaterial for all the purposes of State 
government, whether the City of Wilmington 
has a treasurer or not.’’ It is obvious from 
the language of the court that the distinction 
referred to was intended by the court. This 
case also cites Respur v. wallas,’ as in point. 
And again in the case of Atty. Gen. v. Con- 
nors, above cited, the court draws a plain line 
of distinction and holds that while a sheriff is 
within the prohibition of one of these con- 
stitutional provisions because he is a State 
officer a city marshal is not, because he 
holds under a municipal corporation and not 
under the State. Under the constitution of 
the State of Michigan the incorporation and 
organization of towns and cities are required 
to be made by legislative act. And author- 
ity is given to confer powers of a local legis- 
lative and administrative character upon 


§ See Atty. Genl. v. Connors, 9 South. Rep. 7; State 
Vv. Wilmington Common Com., 3 Har. (Del.) 800; Santo 
V. State, 2 lowa, 220; Carpenter v. People, 8 Colo. 129. 

73 Yeates, 

8 Art. 15, Sec. 13. 








townships, cities, etc.? In Missouri the con- 
stitutional provision reads: ‘*Nosenator or 
representative shall during the term for which 
he shall have been elected, be appointed to 
any civil office under this State, which shall 
have been created, or the emolument of 
which, shall have been increased, during his 
continuance in office as a senator or repre- 
sentative except to such offices as shall be 
filled by election of the people.’’” A member 
of the house of representatives was appointed 
by the mayor as a member of the board of 
water commissioners of the city of St. Louis. 
The court in State v. Valle, ‘‘held that he 
could not fill such appointment. ‘‘The 
government is the fountain of office’ says 
the court in the above case, ‘‘and civil offi- 
cers have a right to exercise a public em- 
ployment and take the keys and emolu- 
mentsthereto belonging,’”’*” And the same 
court holds that a civil office is a grant and 
possession of the sovereign power, and the 
exercise of such a power within the limits 
prescribed by the law, which creates the 
office, constitutes the discharge of the duties 
of the office; and it is distinguished in this 
respect from a mere employment as a con- 
tractor or agent under some public office.” 
Further the court says the legislature 
had the constitutional power to establish 
the board of commissioners as a part of the 
local administration of the city officers, and 
to appoint the officers and to provide that 
they should be paid out of the city treasury ; 
and as a body constituted for purposes of 
civil government, they are unquestionably 
civil officers under this State.“ In a cer- 
tain popular acceptation the words civil 
officer under this State might possibly be in- 
terpreted to mean State officers in the sense 
of participating directly in the administration 
of the State government as such, but they 
are none the less civil officers under the State, 
because their functions are confined to the 
local administration. The offices are created 
and the officers are appointed, and their 


% Art. 4, Sec. 38, 

10 Art. 4, Sec. 12. 

11 41 Mo. 29. 

2 Citing 1 Black. Com. 272; 2 Black. Com. 36. 

18 Citing 3 Mo. 481; Com. v. Burns, 17 Serg. & R. 
219; Sampson v. Sutherland, 13 Vt. 305; County, etc. 
vy. Carbry, 3 Smed. & Mar. 550. 

14 Citing People v. Draper, 51 N. Y. 532; Hamilton 
v. County Ct.,15 Mo.3; Daly v. City of St. Paul, 7 
Minn. 390. 
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powers given, and there duties defied, and 
their salaries fixed directly by act of civil 
government, and their authority comes di- 
rectly from the State. They are to be con- 
sidered as much civil officers under this State 
as the judge of a court, or the mayor ofa 
city. They would be none the less so if ap- 
pointed by the mayor; for they would still 
derive all their powers from the act which 
creates the office.’”’ Ina later case of the 
same court” the distinction between duties 
of purely local or municipal officers and those 
which partake of a more general character is 
recognized in the language of the opinion as 
follows: ‘‘There is a recognized distinction 
between State officers whose duties concern 
the State at large, or the general public, al- 
though exercised within defined territorial 
limits, and municipal officers, whose func- 
tions relate exclusively to the particular mu- 
nicipality.’’ The Imdiana decisions support 
the proposition that an officer exercising 
State functions is within the prohibition of 
the constitution. And there is a uniform 
holding along this line from the earliest to the 
latest decision of this court. And in Ala- 
bama" under a constitutional provision simi- 
lar to that of Missouri, the court made its 
decision along the same line. And there are 
many other cases to which we might refer 
for support to this proposition. But they 
would simply be cumulative and it is not 
deemed necessary to follow this branch of the 
subject further. What is true also of the de- 
cisions of courts under constitutional provis- 
ions, is true also of the decisions of the courts 
based upon common law principles so far as 
the weight of authority goes, where the court 
has been called upon for aconstruction of the 
law along such lines." 

In a former Michigan case,’ both Mr. 
Justice Cooley and Mr. Justice Campbell, 
writing opinions, draw a distinct line between 
that act of an official which concerns the mu- 


15 Britton v. Steber, 62 Mo. 374. 

16 See Waldo v. Wallaee, 12 Ind. 572; Howard v. 
Shoemaker, 35 Jd. 111; State v. Kirk, 44 Jd. 401; 
Mohar vy. Jackson, 52 Jd. 599; Ford v. Krumlin, 105 
Id. 221; Chambers v. State, 127 Id. 365. 

17 Montgomery v. State, 107 Ala. 380. 

18 See Dillon, Municipal Corp., sec. 58; also see, 60 
p. 102, where it is held that the cases concur in 
holding that police officers are in fact State officers, 
and not municipal, although a particular city or town 
be taxed to pay them. Citing Cooley on Taxation, 2d 
ed. 681. 

19 People v. Hulburt, 24 Mich. 81. 











nicipality alone and that act which may cons 
cern all of the State. Justice Campbell says; 
‘*The only confusion existing upon this sub- 
ject has arisen from the custom prevalent un- 
der all free governments of localizing all 
matters of public management, as far as pos- 
sible, and of making use of local corporate 
agencies wherever it can be done profitably, 
not only in local government, where it is re- 
quired by clear constitutional provisions, but 
also for purposes of State. Illustrations of 
this might easily be multiplied. The whole 
system of State taxation, under our laws is 
made to depend on the action of town and 
county officers, who make the assessments 
and collect most of the taxes. And the whole 
machinery of civil and criminal justice has 
been so generally confided to local agencies 
that it is not strange if it has sometime been 
considered as of local concern. But there is 
a Clear distinction in principle between what 
concerns the State and that which does not 
concern more than one locality; and where 
the constitution has made no rule for their 
management, affairs belonging to State pol- 
icy must be subject to immediate State con- 
trol, if the legislature deem it necessary.” 
Justice Cooley says in speaking of these offi- 
cers whose duties are general ‘‘a local au- 
thority for their appointment does not make 
them local officers, when the nature of their 
duties is essentially general.’’ We come now 
to a consideration of the latter part of the 
proposition before us, viz, whether or not 
the duties, or any of the duties, of a mayor 
of a city, or an official of like character re- 
quires the exercise of authority general in 
character. Of course a particular case might 
depend largely upon charter provisions. 
We shall not dwell upon such cases, as a dis- 
cussion of them would render this paper of 
local, rather than general interest. Itiss 
well established rule in the common law that 
where this incompatibility exists the accept 
ance of the latter office vacates the first.” 
The test of incompatibility is the character 
and relation of the officer. For instance, 
where one officer is made subordinate to and 
subject to the revisory power of another, it 
then becomes incompatible to hold both, o 

2 People v. Nostrand, 46 N. Y. 375; State v. Browt, 
5 R. 1.1, 11; Cotton v. Phillips, 56 N. H. 220; Stubbs 
y. Lee, 64 Me. 195; Magie v. Stoddard, 25 Conn. 565; 


State v. Butts, 9 S. C. 156; People v. Carrigue, ? Hill, 
98. 
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where the functions of the two offices are in- 
herently inconsistent and repugnant. In the 
ease above cited,”) a member of a certain 
kind of advisory committee was also an audi- 
tor in a school district. The court held that 
he could not hold both offices because the 
duties of one were inconsistent with those of 
the other. In America there is generally a 
well defined line of duty for every officer to 
follow and therefor the incongruity should 
not be so difficult to determine. Breach of 
dignity and propriety are safe guiding prin- 
ciples to follow in determining whether or not 
such incompatibility exists.” In an office 
such as that held by Mr. Pingree as mayor 
of Detroit, there seems hardly room for ques- 
tion so far as the common law interpretation 
is concerned. Under the charter of said 
city it would seem that there was little room 
for doubt about the incongruous position of 
Mr. Pingree after being elected governor. 
Under such charter there were provisions 
making the mayor a conservator of the peace, 
which authority was undoubtedly derived 
from the statute.» He is made a member of 
the board of health in another section of said 
charter, and also has power to nominate per- 
sons to fill vacancies on school board of said 
city. The argument is bad which assumes 
that the authority to excercise, and the ex- 
ercise of such functions on the part of an of- 
ficer of a municipality, while holding the of- 
fice of governor of the State in which such 
municipality exists is a sensible and com- 
patible exercise of the functions of office. A 
proper consideration for the policy of good 
government would render such a condition of 
things as highly improper, we think and no 
doubt subject the people and executive alike 
to the shafts of satire and reproach. Mechem, 
in his excellent work,* says ‘‘this incompati- 
bility which shall operate to vacate the first 
office exists where the nature and duties of 
the two offices are such as to render it 
improper from consideration of public 
policy, for one person to retain both.* 
“The true test in the absence of express 
provision, is whether the two offices are in- 
compatible in their nature, in the rights, 
duties or obligations connected with or flow- 





21 Colton y. Phillips, 56 N. H. 220. 
2 State v. Goff, 15 R. I. 505. 

%3 2 Howell Com. Sec. 9264. 

* Public Officers, Sec. 429. 

*% State v. Thompson, 20 N. J. 689. 








ing out of them,’’ and quoting Bacon Abr. 
Tit., ‘‘Offices, says Bacon, are incompatible 
or inconsistent when they cannot be executed 
by the same person; or when they cannot be 
executed with care and ability ; or where one 
is subordinate to, or interferes with another.’’ 
The Supreme Court of Michigan in this case 
before us,” speaks of the difficulty in apply- 
ing the rule as in each case the question must 
be determined from an ascertainment of the 
duties imposed by law upon the two officers. 
If one has supervision over the other, or if 
one has the power to remove the other, as 
would be the case in the present contention 
of the governor of Michigan, there would ex- 
ist an incongruity so obvious, and also, it 
may be said, so odious, as to render such 
holding of the two offices entirely incompat- 
ible. There is, moreover, authority to pro- 
vide for the removal of the mayor of a city 
or any other municipal officer by the gov- 
ernor, vested in the legislature.” In the 
case of McLaugblin v. Burroughs,* proceed- 
ing for the removal of an alderman of the 
city of Detroit by the governor, was upheld 
as coming within the statutory provision,” 
which provides for the removal by the gov- 
ernor of ‘‘all county officers chosen by the 
electors of any county, or appointed by him, 
and,shall also remove all justices of the peace 
and township officers chosen by the electors 
of any township, or city or village officers 
chosen by the electors of any city or village.’’ 

In the case before us, Moreland v. Com- 
mon Council of Detroit, it is held that the 
above statute would give authority to the 
governor to remove the mayor, thus of 
course determining the question of incompat- 
ibility so far as this court is concerned. The 
offices of alderman and town clerk were held 
incompatible, in King v. Tizzard,® and this 
for the reason that the mayor, aldermen and 
bailiffs of the borough had the appointment 
of the clerk, the fixing of his salary, and the 
power of removal. And in this case above 
cited, Bayley, J., said that he thought two 
offices were incompatible where the holder, 
cannot, in every instance, discharge the du- 
ties of each; and in the two questions of 


2% Moreland v. Common Council of Detroit, supra. 

27 See Davock y. Moore, 63 N. W. Rep., recently de- 
cided. 

%8 90 Mich. 311. 

2 Sec. 653, 1 Howell Com. 

9B. & C. 418. 

















14 CENTRAL LAW JOURNAL. 























amotion and salary the townclerk was not 
competent to discharge the duties of an al- 
derman. In State v. Thompson, heretofore 
referred to, it was held that the offices of at- 
torney general and prosecutor of the pleas 
were incompatible by reason of the common 
law rule. And again, in Stubbs v. Lee,* it 
was held that the defendant vacated the of- 
fice of justice of the peace by being appointed 
to and assuming the office of a deputy sheriff 
on account of the incompatibility of the two 
offices. In State v. Butts,™ the court held 
the offices of State solicitor and member of 
congress incompatible, notwithstanding that 
a provision of the State constitution ‘‘that 
every person entitled to vote at any election 
shall be eligible to any office which now is or 
hereafter shall be elective by the people.’’® 
And the incompatibility extends even to mil- 
itary officers.* Percy L. Epwarps. 


31 64 Me. 195. 

2 9S. C. 156. 

83 See, also, Pooler v. Reed, 73 Me. 129. 
84 State v. Brown, 5 R. I. 1. 








CRIMINAL LAW—BURGLARY—WHAT CONSTI- 
TUTES BREAKING. 


ROSE V. COMMONWEALTH. 


Court of Appeals of Kentucky, April 17, 1897. 


The removing of props from a warehouse door, in 
order to open and enter, is a breaking, but if a door 
or window be partly open, it is not a breaking to push 
it further open. The court should tell the jury what 
acts constitute a breaking that being a question of 
law. 


GurFrFry,J.: The appellant, Milton Rose, was 
indicted, tried, and convicted in the Nelson cir- 
cuit court upon the charge of breaking and enter- 
ing a warehouse with the felonious intent to steal, 
etc., and sentenced to the penitentiary for the one 
year; and, his motion for new trial having been 
overruled, he prosecutes this appeal, and com- 
plains of the instructions given, and also of the 
failure of the court to instruct as to the whole 
law of the case. The theory of the prosecution 
seems to be that the door shutter to the barn was 
fastened or closed by means of a rail placed 
against it at the top, and a stone at the bottom, 
and that the appellant removed the same, and 
thus entered the barn, and stole a small amount 
of tobacco, worth, perhaps, two dollars. The 
contention of appellant is that such removal of 
the rail and stone was not a breaking, within the 
meaning of the law. The mere lifting of a latch, 
and so opening a door not otherwise fastened, or 
pushing upward or lowering a sash, or raising a 








trap door, has been held to be a breaking, (1 Bish. 
Cr. Law, § 312); and where a door had no latch, 
but fitted closely within the casing, and force 
was required to push it open, the pressing open 
of this door was held to be a breaking. 

It seems from the foregoing that, upon princi- 
ple and reason, the removal of,props from the 
door, in order to open and enter, must, in law, be 
held to be a breaking; but, ifa door or window 
be a little way open, it is not breaking the house 
to push it further open. The testimony of de- 
fendant is that the window was partly open, and 
that he entered through the window. The jury 
should have been told that, if the defendant en- 
tered through the window as indicated, he was 
not guilty of the offense charged, although he 
stole the tobacco mentioned. 

The acts that constitute a breaking, within the 
meaning of the law, are questions of law, not of 
fact; hence the court should have told the jury 
what acts would constitute a breaking, within 
the meaning of the law. Com. v. Bruce, 79 Ky. 
560. 

For the reasons indicated, the judgment ap- 
pealed from is reversed, and cause remanded, with 
directions to set aside the judgment, and award 
appellant anew trial, and for proceeding con- 
sistent with this opinion. 


Norr.—What constitutes ‘“‘breaking”’ in prosecu- 
tions for burglary? Burglary, at the common law, 
is where a person breaks and enters any dwelling 
house by night with intent to commit a felony therein, 
whether such felonious intent be executed or not. 
The “‘breaking” is either actual, as where the person 
makes a hole in a door or opens a window, or in law, 
as where he obtains an entrance by threats or fraud, 
or by collusion with some one in the house. Break- 
ing necessarily includes force. An entrance may be 
made by force and not by breaking, but not by break- 
ing without force. To allege a “breaking” sufficiently 
shows use of force. 2 Amer. & Eng. Encyclopedia of 
Law, p. 660; Matthews v. State, 36 Tex. 675; Shotwell 
v. State, 43 Ark. 345. Breaking may be actual or con- 
structive; actual where the offender, for the purpose 
of getting admission, breaks a hole in a wall, breaks 4 
door or window, picks a lock, lifts a latch or un 
loosens any other fastenings to doors or windows 
which the owner has provided. Walker v. State, 52 
Ala. 376. So where the defendant entered a house by 
a back door, which had been left open by the family, 
and afterwards broke open an inner door, this was 
held to be burglary. Rex v. Johnson, 2 East P. C. 
488. So where the master layin one part of the house 
and the servants in another, and the stair foot door of 
the master’s chamber was latched, and a servant, in 
the night, unlatched that door and went into his mas- 
ter’s chamber, it was held burglary. United States v. 
Bowen, 4 Cranch C. C. 604. A servant employed by 
an attorney in and about his office, and intrusted with 
the key to the front door, may be convicted of burg- 
lary, if he enters the office at night by using the key 
he may be guilty of burglary; but otherwise, where 
he is in the habit of sleeping in the office with the 
consent of his employer. Lowder vy. State, 63 Ala. 
143. So the lifting of a latch may, when that is the 
ordinary mode of fastening, constitute breaking. State 
vy. Groning, 33 Kan. 18; State v. Jansen, 22 Kan. 498; 
McCourt v. People, 64.N. Y. 583; Frank v. State, 39 
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Miss. 705. To constitute a breaking into a railroad 
ear, it isnot necessary that the doors of the car should 
be locked. Lyons v. People, 68 Ill. 271. The prin- 
cipal case is not in harmony with the weight of au- 
thority on the subject. It has been held, in the fol- 
lowing cases, that the pushing open of a closed door 
will constitute an actual breaking: State v. Reid, 20 
Iowa, 413; Timmons y. State, 34 Ohio St. 428; State v. 
Boon, 13 Ired. L. 244; People v. Nolan, 22 Mich. 229; 
State v. Comstock, 20 Kan. 650; Carter v. State, 68 
Ala. 96. 

By way of criticism of the leading case, a recent 
issue of the New York Law Journal has the follow- 
ing: ‘This decision illustrates the vice of technical 
construction which tradition imposes upon the courts 
in passing upon criminal cases. Suppose a window 
pushed further open had been that of a sleeping-room 
raised merely at acrack for purposes of ventilation. 
It would be granting a defendant the benefit of a 
mere subterfuge to hold that he had not been guilty 
of a “breaking”? under such circumstances. Ofcourse 
a substantial observance of the prescribed require- 
ments for a crime is necessary, But the substantia 
idea involved in the expression ‘‘breaking”’ is the use 
of force to remove some obstacle in effecting an entry 
into a building. The courts have gone very far in 
recognizing a constructive “breaking”? where the 
burglarious intent existed, and some force, although 
slight, had been employed. If the mere lifting ofa 
latch and so opening a door, not otherwise fastened, 
or pushing upward or lowering a sash, or raising a 
trapdoor, constitutes a breaking (1 Bish. Crim. Law, 
§ 812), it would seem that the further raising of a 
window, already partly open but insufficiently raised 
toadmit of entrance, ought to supply the theoretical 
gravaman of the offensein question. There is no good 
reason at the present time for construing criminal 
laws otherwise than according to the broad spirit and 
intent of the law-making power.” 

It is generally held that if one enters into a house 
by a door which he finds open, or through a hole 
which was made there before, with intent to rob, this 
constitutes no breaking within the crime of burglary. 
Green y. State, 68 Ala. 539; Stone v. State, 63 Ala. 115; 
Hamilton v. State, 11 Tex. App. 116; Timmons v. 
State, 34 Ohio St. 426; Commonwealth vy. Stephenson, 
8 Pick. (Muss.) 354; Commonwealth v. Strupney, 105 
Mass. 588. Ina very late Texas case, it appeared that 
defendant testified that he entered a room through an 
open door, while another witness stated that at about 
the time the offense was committed the door was 
closed, and it was shown that the occupant was away 
at the time. In that case, a conviction for burglary 
was aflirmed. Martin v. State, 40 S. W. Rep. 270. 
The real distinction that should be applied in cases of 
this class, is that ifa door has been so far open that 
defendant accomplishes his entry without touching 
or moving it in any manner, he cannot be said to be 
guilty of burglary; but if he has been obliged to push 
a door standing ajar further open, it is difficult to see 
why the force so employed should not have been held 
to constitute a “breaking,” in the same manner as if 
the door had been closed and he had pushed it all the 
Way open, or even raised the latch. Thus it 
was held in a recent case that the pushing 
open of a closed door which is held in place merely 
by the friction of the door itself with the sill and cas- 
ing is a sufficient breaking to constitute daylight 
burglary. Sparks v. State (Tex.), 29S. W. Rep. 264. 
In another recent case, it was held that though the 
lower story of a gin house is open, entrance to the 
upper stories, which are elosed, through a hole left 








for a band in operating machinery, may be a burgla- ~ 


rious entry, without any breaking, except the pushing, 


aside of the band to make room for the body. Marshall, 


v. State, 20 S. W. Rep. 482, 94 Ga. 589. The 
Penal Code of California, § 459, provides that 
every person who enters any house, room or store, 
with intent to commit larceny, is guilty of burglary. 
It was held by the Supreme Court of California, in 
the case of People v. Barry, 29 Pac. Rep. 1026, 94 Cal. 
481, that the offense is complete when the entry is 
made with intent to commit larceny, even though 
such entry was made into a store through the public 
entrance while open for business. Three of the 
members of the court, however, dissented from that 
conclusion. 








BOOK REVIEWS. 


GEORGE ON PARTNERSHIP. 

‘‘The aspect of the partnership relation,” says the 
author of this treatise in the preface, ‘‘has undergone 
many changes during the century now eclosing.”’ These 
changes have been traced and explained in the text, 
while, in the notes, the reader has been referred to 
the leading cases and the best text-writers, so that he 
may, by following the changing methods of interpreta- 
tion as they appear in the authorities, learn not only 
what the law of partnership now is, but how it came 
to have its present status. There has been no attempt 
to make the citation of cases exhaustive upon well es- 
tablished propositions, but it is by no means meager, 
nearly five thousand cases being referred to in differ- 
ent parts of the work. The treatise is entitled a 
“hand-book” of the law of partnership, and will be 
found of especial value to students. It is the latest of 
what is known as the Hornbook Series. It isa volume 
of six hundred pages, and is published by the West 
Publishing Co., St. Paul. 


WOERNER ON THE LAW OF GUARDIANSHIP. 

The author of this treatise, who attained a high 
reputation as judge of the Probate Court of the City 
of St. Louis, is now well-known to the profession 
generally by his admirable treatise on the law of ad- 
ministration, which may be regarded as the standard 
American work on the subject. His many years upon 
the probate bench adds an especial practical qualifica- 
tion for work of this character. The author says that 
“this work also embodies the experience of many 
years of active application of the principles discussed 
therein, and owes its existence to the necessity of ac- 
quainting myself with the underlying principles de- 
termining the powers and duties, the rights and duties 
of guardians.” The law relating to guardians of 
minors, and of persons of unsound mind, with which 
this book deals, has not been treated by any text- 
writer, except as included in books of a more general 
scope. For that reason, and in view of its intrinsic 
merit, it will be welcomed by the profession. It 
treats in detail of guardianship over minors, of the 
functions of guardians, of the conversion of real es- 
tate of minors, of the guardian’s accounting, of 
guardianship over persons of unsound mind, and of 
the termination and close of the guardianship. The 
text is clearly, concisely and tersely written, and the 
citation of authorities exhaustive. It is published by 
Little, Brown & Co., Boston. 


REESE ON ULTRA VIRES. 
The aim and purpose of this volume, as disclosed by 
the author, is to set forth in a concise and practical 
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way the established principles of the doctrine of ultra 
vires in its application to the acts and contracts of 
corporations, both public and private. It will, there- 
fore, be seen to embrace a subject within the law of 
private and also municipal corporations. For that 
reason, if nothing more, it is useful as collecting the 
law upon atopic which usually finds treatment in 
separate works. This volume discusses, in a concise 
and admirable manner, referring to the leading au- 
thorities, the subjects of Creation and Construction of 
Corporate Charters, the doctrine of Ultra Vires, Con- 
tracts of Corporations, Executed Contracts, Actions 
on Ultra Vires Contracts, Adoption and Ratification 
of Contracts, the doctrine applied to Incidental 
Powers of Corporations, Powers and Liabilities as to 
Capital Stock, the doctrine applied to Railroad Cor- 
porations, the doctrine in its relation to Officers and 
Agents of Corporations, Powers and Liabilities of 
Foreign and De Facto Corporations, the doctrine of 
Ultra Vires Applied to Municipal Corporations, 
General Powers as to Contracts, Particular Powers 
and Liabilities of Municipal Corporations, Powers 
and Liabilities as to Municipal Securities. It is a 
volume of 350 pages, with a good index, and is pub- 
lished by T. H. Flood & Co., Chicago. 








BOOKS RECEIVED. 


The Annual on the Law of Real Property being a 
complete compendium of real estate law, embrac- 
ing all current case law, carefully selected, 
thoroughly annotated and accurately epitomized; 
comparative statutory construction of the laws 
of the several States; and exhaustive treatises 
upon the most important branches of the law of 
real property. Edited by Tilghman E. Ballard, 
Emmerson E. Ballard, authors of ‘Ballard’s 
Real Estate Statutes of Indiana,” ‘‘Ballards’ 
Real Estate Statutes of Kentucky,” ‘*The Ohio 
Law of Real Property,” and editors, with Mr. 
Thornton, of Thornton & Ballards’ Annotated 
Indiana Practice Code.”’ Vol. 4. 1895. Craw- 
fordsville, Ind. The Ballard Publishing Co. 1897. 


The American State Reports containing the cases of 
general value and authority subsequent to those 
contained in the ‘‘American Decisions,” and the 
“American Reports,’”? decided in the courts of 
last resort in several of the States. Selected, Re- 
ported and Annotated. By A. C. Freeman, and 
the associate editors of the ‘‘American Decis- 
ions.’ Vol. LIV. San Francisco. Bancroft- 
Whitney Company, Law Publishies and Law 
Booksellers. 1897. 
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1. ABATEMENT—Another Action Pending.—An action 
by an administrator for the wrongful death of his in- 
testate, for the benefit of the widow and next of kin, is 
not a bar to an action to recover, for the benefit of the 
estate, the medical and funeral expenses, and dam- 
ages for mental anguish suffered by deceased after re- 
ceiving the injury which caused his death.—StT. LOUIS, 
ETC. Ry. Co. Vv. SWEET, Ark., 40S. W. Rep. 463. 


2. ABATEMENT — Another Action Pending.—An in- 
junction enjoining a liquor nuisance, and proceedings 
pending thereunder for contempt, though no writ of 
abatement issues, area bar to an action against the 
defendant by another citizen fora similar offense on 
the same premises.—STEYER V. MCCAULEY, Iowa, 71 N. 
W. Rep. 194. 


8, ACCIDENT INSURANCE—Notice of Accident.—Where 
an accident benefit certificate requires due notice of 
the ‘‘accident” to be giventhe assoeiation within a 
certain time from the happening of the “accident,” 
notice must be given, not only of the injury, but of the 
cause of it.—SIMONS V. Iowa STATE TRAVELING MEN’S 
ASSN., Iowa, 71 N. W. Rep. 254. 


4. ACTION—Adverse Claims to Land.—Held, that the 
complaint herein states acause of action under the 
provisions of Gen. St. 1894, ch. 75, § 5817, to determine 
adverse claims to real estate, and that this is not aD 
action to remove a specified cloud upon the title to 
real estate.—BOVEY-DE LAITRE CoO. Vv. Dow, Minn., 71 
N. W. Rep. 2. 


5. ACTION—Parties.—The identity of name of & 
plaintiff anda defendant, in the absence of proof to 
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the contrary, is presumption of identity of person.— 
SWEETLAND V. PORTER, W. Va., 27S. E. Rep. 352. 

6. ADMINISTRATION — Executors — Commission.—A 
will devises realty to four devisees equally, vesting 
them with legal title,and givesthe executor naked 
power to sell for the interest of all concerned; and by 
agreement among the devisees they convey to each 
other in severalty certain parcels at agreed valuation, 
on account of their interests. The executor is not en- 
titled to commission thereon.—BUXTON V. SHAFFER, 
W. Va., 27S. E. Rep. 319. 

7. ADMINISTRATION—Executor — Devastavit.—An ex- 
ecutor who exhausts the personal estate of his tes- 
tator in paying specific legacies, without taking a re- 
funding bond, will, as to the creditors of said testator, 
be considered as having committed a devastavit, 
whether he had notice of the debts due such creditors 
at the time he paid such legacies or not.—MCLAUGHLIN 
vy. MCLAUGHLIN’S LEGATEES, W. Va., 278. E. Rep. 378. 


8. ADMINISTRATION — Sale of Decedent’s Lands.— 
Where an administrator becomes the purchaser of his 
intestate’s lands, under an order of sale granted by 
the probate court on his petition, the heirs are en- 
titled to notice of the proceedings after the sale; and, 
ifthis notice is not shown to have been given, a deed 
executed underthe proceedings will be held void on 
collateral att@ck.—ALLISON V. ALLISON, Ala., 21 South. 
Rep. 1008. 

9. ALIENS—Treaties — Inheritance.—A treaty provid- 
ing that aliens may inherit lands is controlling, though 
in conflict with the laws of the State.—DOEHREL V. 
HILLMER, Iowa, 71 N. W. Rep. 204. 

10. APPEARANCE — Disclaimer.—A formal disclaimer, 
by one made a party defendant to a proceeding in rem, 
of any interest in the subject ofthe action, is not a 
special appearance for the purpose of challenging the 
jurisdiction of the court over his person, but is in sub- 
stance a defense requiring the judgment of the court, 
and amounts to a general appearance.—FOWLER V. 
BRowN, Neb., 71 N. W. Rep. 54. 


11. ASSAULT—Civil Action — Damages.—The fact that 
defendant ina civil action for assault has been fined 
in a former prosecution is no bar to an allowance of 
exemplary damages.—HAUSER V. GRIFFITH, Iowa, 71 
N. W. Rep. 223. 


12. ASSIGNMENT FOR BENEFIT OF CREDITORS — As- 
signee’s Bond.—Rey. St. § 1694, which provides that the 
sureties on an assignee’s bond shall, by their several 
affidavits, satisfy the officer taking such bond of their 
sufficiency, is mandatory, and failure of the officer to 
sign the jurat to such affidavits will render the assign- 
ment void, and the assignee liable to garnishment.— 
GERMAN-AMERICAN BANK V. DEVLIN, Wis., 71 N. W. 
Rep. 108. 

138. ASSUMPSIT—Quantum Meruit.—Under a quantum 
meruit count for services rendered under a contract, 
the contract is admissible to prove the value of the 
services. The stated rates of compensation, if any, 
are competent evidence tending to show the reason- 
able value.—HIBBARD V. WILSON, Neb., 71 N. W. Rep. 
65. 


14. ATTACHMENT—Sales—Liquidated Claim.—Plaintiff 


sold to defendant certain bales of cotton at a stipslated 


price, to be paid next day, on presentation of the in- 
voice with marksand weights; but, on atender thereof, 
defendant refused to take the same, and plaintiff, 
after notifying defendant, sold it, and sought to re- 
cover the difference between the sum realized and the 
contract price: Held, that the claim was for liqul- 
dated damages, and hence would support an attach- 
ment.—LOEB V. Crow, Tex., 408. W. Rep. 506. 

15. ATTACHMENT—Validity.—Plaintiff’s writ of attach- 
ment was served onthe garnishee, citing him to ap- 
pear in the distriet court commencing on the “15th day 
ofFebruary.” The term in fact commenced on the 20th 
day of February, at which time the garnishee appeared 
and answered: Held that, where written notice was 
served on the garnishee, as provided by Code, § 2975, 








the garnishment was valid, though the notice, through 
mistake, did not require the garnishee, as provided by 
section 2979, to appear on the first day of the next term 
to answer interrogatories to be propounded.— GILMORE 
v. CoHN, Iowa, 71 N. W. Rep. 244. 

16. ATTACHMENTS — Warning Order.—An attachment 
issued before summons is issued, or warning order 
made, is void._REDWINE V. UNDERWOOD, Ky., 408. W. 
Rep. 462. 

17. BANKS AND BANKING — Assessment on Stockhold- 
ers.—Where, upon the petition ofthe receiver of a 
State bank, an order has been made authorizing an 
assessment upon the capital stock of the bank under a 
statute authorizing such assessment, the order is bind- 
ing upon stockholders, and cannot be collaterally at- 
tacked by them, although they were non-resident, and 
not before the court.—SHEAFE V. LARIMER, U. 8.0. U., 
N. D. (Iowa), 79 Fed. Rep. 921. 


18. BANKS—Check—Delay in Presentation.—A check 
on a bank at Greenville, Ala., was received by the 
payee in Philadelphia on December 12th, after banking 
hours, and deposited the next day in a local bank for 
eollection ; but said bank, instead of sending the check 
directly to the drawee bank, which would have re- 
ceived iton December 16th, presented it to a bank in 
South Carolina, whence it went to another bank in 
Montgomery, Ala., and was not presented at the place 
of payment till December 19th, one day after the 
drawee had failed. There was no proof that the 
method adopted by the Philadelphia bank was accord- 
ing tocustom, orto any previous course of dealing 
between the parties: Held, that the loss fell on the 
payee.—WATT V. GANS, Ala., 21 South. Rep. 1011. 


19. BENEVOLENT SOCIETY—Insurance—Suspension of 
Member.—Where the laws ofa mutual benefit order 
provide that a suspended member can be reinstated 
only on paying ‘‘all arrearages of every kind,” and 
that the failure to receive a notice of assessment 
shall not relieve a member from forfeiture for non- 
payment thereof, a member who has been regularly 
suspended for non-payment of one month’s assess 
ment is not entitled to reinstatement on paying such 
agsessment, after another assessment has become due, 
without paying the latter, though he had not received 
notice that the second assessment was due.—Sov- 
EREIGN CAMP, WOODMEN OF THE WORLD Vv. ROTH- 
SCHILD, Tex., 408. W. Rep. 553. 


20. BILLS AND NOTES — Accommodation Paper—Bona 
Fide Holder.— An accommodation maker or indorser 
of a bill or note cannot make the defense of a want of 
consideration, as against a person who, in the regular 
course of business and for value, has taken it before 
maturity, although the latter knew when he received 
the instrument that it was accommodation paper.— 
REA V. MCDONALD, Minn., 71 N. W. Rep. Ll. 

21. BILLS AND NOTES — Action.—Where a negotiable 
note is made payable at a particular bank, and such 
bank is also made payee, and said note is indorsed in 
blank by a third party, and a fourth party, on the day 
of the execution of said note, becomes the owner 
thereof, by paying the maker the cash therefor, and 
before maturity said note is indorsed to said bank for 
eollection, and is subsequently duly protested for non- 
payment, said fourth party may sue inthe name of 
the bank for his use and benefit, and recover judgment 


’ against said maker and indorser.—BANK OF SPENCER 


v. Simmons, W. Va., 278. E. Rep. 299. 

22. BILLS AND NOTES—Assignment and Indorsement. 
—The contract of assignment of a negotiable promis- 
sory note and the contract of indorsement may both 
be made at or near the sametime, by the same person, 
im connection with the sale and transfer of the note 
and the mortgage securing the same.—DAILY v. 
BARTHOLOMEW, Kan., 48 Pac. Rep. 928. 


23. BILLS AND NOTES—Collection—Payment.—Where 
the maker of a note gives to an attorney, who holds it 
for collection, accounts to be collected and applied on 
the note, and the payee is not a party to the arrange- 
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ment, the money collected on the accounts belongs to 
the maker till actually applied on the note; and hence, 
in an action on the note, he is not entitled to credit for 
money so collected by the attorney, but not applied 
on the note.—HATOH V. HUTCHINSON, Ark., 40 8. W. 
Rep. 578. 

24. BILLS AND NOTES—Defenses to Negotiable Paper. 
—A bank which, through its cashier and managing of- 
ficer, procures a note to be illegally made by a corpo- 
ration to secure a debt due the bank from one of the 
corporation’s stockholders, and which, after negotiat. 
ing it to a bona fide holder, receives it back again, does 
not thereby become entitled to the protection of a 
bona fide holder.—HATCH V. JOHNSON LOAN & TRUST 
Co., U. 8. C. O., D. (Kan.), 79 Fed. Rep. 828. 

25. BILLS AND NOTES — Delivery — Escrow.—Where 
promissory notes were placed by the parties thereto 
in the hands of a third party, with instructions not to 
deliver the same, until the maker so directed, the 
transaction did not constitute an escrow. The notes 
still remained in the control of the maker. There was 
no delivery in law, and no title to the notes vested in 
the payee.—NICHOLS & SHEPARD OO. V. FIRST NAT. 
BaNK OF HILLSBORO, N. Dak., 71 N. W. Rep. 135. 

26. BILLS AND NoTES—Foreign Law.—In an action on 
a foreign note, the interest therein provided for was 
recoverable without proof that by the foreign law it 
was allowable.—DEARLOVE V. EDWARDS, II1.,46N. E. 
Rep. 1081. 

27. BILLS AND NOTES—Parol Evidence.—Where a note 
provides that indorsers waive presentment, protest, 
and jnotice.of non-payment, one transferring it by 
blank indorsement cannot show by parol that his in- 
dorsement was simply to transfer \title.—FARMERS’ 
SAV. BANK OF GEORGE V. WILKA, Iowa, 71 N. W. Rep. 
200. 

28. BUILDING AND LOAN ASsoctaTION—Contracts.— 
Where it is the intention of the parties that a contract 
for a loan by a Georgia building and loan association 
to a resident of South Carolina shall be performed in 
the former State, the contract will be governed by the 
laws of Georgia, which provide that no fines, interest, 
or premiums paid on loans in such associations shall 
be deemed usurious.—EQUITABLE BUILDING & LOAN 
ASSN. V. VANCE, S. Car., 278, E. Rep. 274. ,. 

29. CARRIERS OF GOODS—Delivery withort Bill of 
Lading.—Delivery of goods by a carrier on order of 
the consignee, without presentation of bill of lading, 
to one who had paid the consignee therefor, vests 
title as against one to whom after such delivery the 
consignee transfers the bill of lading.—ANCHOR MILL 
Co. V.. BURLINGTON, C. R. & N. R. Co., Iowa, 71 N. W. 
Rep. 255. 

30. CARRIERS OF GOODS—Duties as to Cars of Other 
Roads.—It is one of the duties of a railroad company 
as a common Carrier, to receive, and transport over its 
line of road, cars of other companies, if the gauge of 
the road is suitable, and the cars are not defective or 
out of repair, or of such unusual and;peculiar construc- 
tion as to be unreasonably hazardous or dangerous 
to work with or handle.—CHICAGO, ETC. Co. Vv. CUR- 
TIs, Neb., 71 N. W. Rep. 42. 

31. CARRIERS OF PASSENGERS — Injury — Alighting 
from Moving Train.—Plaintiff, 17 years old, was on 
defendant’s train without a ticket, and, when paying 
his fare, was informed that the train did not stop at 
his destination, but that it would slacken to permit 
him to alight. The train slackened, and, when past 
the station some distance, the plaintiff, thinking it 
safe, was injured in attempting to alight: Held, there 
was no cause of action.—SCHIFFLER V. CHICAGO, ETC. 
Ry. Co., Wis., 71 N. W. Rep. 97. : 

32. CARRIERS OF PASSENGERS—Injury to Passenger— 
Contributory Negligence.—No recovery can be had for 
injuries to a passenger who was familiar with defend- 
ant’s depot grounds, and knew that there was an over- 
head passageway across the tracks and that a safe 
platform had been provided on the side next to the 
depot, where he alighted from the other side of the 















train, and without stopping to look or listen, started 
across the tracks, towards a point opposite the depot 
and was struck by a train on another track.—FLana- 
GAN V. PHILADELPHIA, W. & B. R..Co., Penn., 37 Atl. 
Rep. 341. 

33. CERTIORARI TO JUSTICE — Procedure.—Where a 
justice renders judgment on a verdict on one day, and 
the next day a motion for a new trial is made and 
overruled, the 10 days allowed for a certiorari begins to 
run on the latter day.—STRAYLEY V. PAYNE, W. Va., 
278. E. Rep. 359. 

34. CHATTEL MORTGAGE—Trust Deed—Fraudulent as 
to Creditors.—A trust deed on a stock of goods for the 
security of creditors which provides that the trustees 
shall take immediate possession of such goods, and 
manage them for the benefit of the trust, is not fraud- 
ulent per se, and void as to creditors, because it con- 
tains a provision allowing the grantor, without the 
power of sale, to replenish such stock of goods, and 
extending the trust to cover the same.—BakR Sons 
GROCER Co. V. WIILLIAMS, W. Va., 27S. E. Rep. 345, 


35. COMPOSITION WITH CREDITORS—Avoidance for 
Fraud.—A creditor not guilty of the fraud may ignore 
and repudiate a general composition settlement with 
a debtor, where another creditor, with the debtor’s 
connivance, has secretly obtained an undue advant- 
age and a preference in the settlement, and may re- 
cover ofthe debtor on the original claim.—POWERs 
Dry Goops Co. V. HARLIN, Minn., 71 N. W. Rep. 16. 


36. CONFLICT OF Laws—Contract.—A provision ina 
trust deed covering land in Arkansas, executed by a 
resident of that State, while in Tennessee for that pur- 
pose, to citizens of other States, that, as to interest, 
the contract shall be governed by the laws of Arkan- 
sas, is valid, though the notes secured by the deed 
were payable in another State.—LANIER V. UNION 
MORTGAGE, BANKING & TRUST Co., Ark., 40S. W. Rep. 
466. 

37. CONFLICT OF Laws—Corporations—Stockholder’s 
Liability,—Where an action atjlaw is brought in a fed. 
eral court in New York to charge a stockholder ina 
Kansas corporation, under the Kansas statute, to the 
extent of his liability, with a judgment against the cor - 
poration it is sufficient to allege the recovery of the 
judgment and the return of execution unsatisfied, 
without averring the original debt, as the Kansas stat- 
ute makes the judgment at least presumptive evidence, 
and it is immaterial that the New York courts in simi- 
lar cases require the original debt to be recited, as the 
question is one of proof, and not of pleading.—AMER- 
ICAN FREEHOLD LAND MORTGAGE CO. OF LONDON V. 
WoopwokTH, U.8.C.C.,N.D. (N. Y.), 79 Fed. Rep. 
951. 


88. CONFLICT OF Law—Death by Negligence.—A right 
of action given by the statutes of Canada to the widow 
and children of one who has, been killed in that country 
through the negligence of another may be prosecuted 
to judgment by them in the courts of Vermont, though 
the corresponding statute of that State gives the right 
of action to the personal representatives of the de- 
ceased.—Boston & M.R. Co. v. McDuFFEY, U.S.C. 
C. of App., Second Circuit, 79 Fed. Rep. 934. 


39. CONTEMPT—Denial of Right to Defend.—While 4 
party in contempt is not entitled to be heard as to 
matters of mere favor, yet it is a denial of due process 
of law to strike out an answer, and render a decree 
pro confesso a8 a punishment for contempt.—HOVEY V. 
ELLIOTT, U. 8. 8. C., 178. C. Rep. 841. 

40. CONTRACT—Cancellation—Incapacity.—A contract 
will not be set aside for incapacity of a party, if he was 
competent to make the particular contract, and there 
was no fraud or concealment, and no advantage taken, 
—MAYS V. PREWETT, Tenn., 40S. W. Rep. 483. 

41. ConTRAcT—Compensation for Past Sérvices.—A 
contract, in consideration of past services in aiding to 
select vacant land for entry, providiiig for division of 
profits after interest and. taxes were paid, is valid.— 
SILVERTHORNV~WYLIB, Wis., 71 N. W. Rep. 107. 
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42. CONTRACT—Conditions.—Where a builder’s con- 
tract provides that for all payments a certificate signed 
by the architect, acting as the owner’s agent, shall be 
obtained, a discharge of the architect, excuses the con- 
tractor from furnishing a certificate.—C. T. Fitts & 
0o. V. REINHARDT, Iowa, 71 N. W. Rep. 227. 

43, CONTRACTS—Condition Precedent.—A note payable 
“on delivery of proof of engraving of myself and hus- 
pand, which is to be inserted in” a certain book, makes 
such insertion a condition precedent to payment.— 
AMBRICAN NAT. BANK OF AUSTIN V. DANCY, Tex., 408. 
W. Rep. 551. 

44, ConTRACTS—Consideration.—The compromise of 
adisputed claim for personal injuries to an employee 
is a sufficient consideration for a railroad company’s 
agreement to retain such employee at a specified sal- 
ary during his natural life or his abillity to do the 
work, though the continuance of the service be op- 
tional with the employee.—STEARNS V. LAKE SHORE & 
M.S. Ry. Co., Mich., 71 N. W. Rep. 148. 

45. CONTRACT — Consideration. — Section 3840, Rev. 
Codes, which declares that ‘‘a contract made expressly 
for the benefit of athird person may be enforced by 
him at any time before the parties thereto rescind it,” 
presupposes a valid contract between the parties that 
rests upon sufficient consideration. — MCARTHUR V. 
DRYDEN, N. Dak., 71 N. W. Rep. 125. 

46. CONTRACT — Estoppel.—Voluntary payments by 
some of those signing an agreement by stockholders 
inacorporation to pay to the assignee thereof, for 
purpose of paying its debts, a sum proportionate to 
their several interests in it, ‘‘whenever the solvent 
members shall sign this stipulation,” does not estop 
them to deny the binding force of the agreement, it 
not having been signed by all the solvent members, 
and the payments having been in anticipation of its 
becoming binding, or in discharge of their liability 
under the act of incorporation.—BRADY V. ELIOT, 
Penn., 37 Atl. Rep. 3438. 

47. CONTRACTS — Interpretation. — A contract by 
Plaintiffs to sink for defendant an artesian well pro- 
vided the well should have a certain flow, and that 
materials and workmanship should be first class; that 
the water should be deep strata water, as water from 
intermediate strata “is likely to be of such quality as 
not to be adapted to the use” of defendant; that the 
payment should be made after the “satisfactory com- 
pletion” of the well and compliance with other condi- 
tions; and that plaintiffs undertook the work at their 
own risk, and, failing to obtain water in the quantity 
and on the conditions provided, should receive no pay: 
Held, that defendant assumed the risk of any deep- 
Strata water being suitable for its use, and could not 
avoid payment on the ground that it was not.—ELEC- 
TRIC LIGHTING CO. OF MOBILE V. ELDER, Ala., 21 South. 
Rep. 983. 

48. CONTRACT — Options — Recovery of Payments.— 
The cause of action given by St. 1890, ch. 437, § 2, allow- 
ing one who buys or sells securities or commodities on 
margin without intending to receive or deliver the 
Same, or pay the price, to recover ‘‘any payment 
made, or the value of anything delivered,” may be re- 
leased after it has accrued .— WALL V. METROPOLITAN 
STOCK EXCHANGE, Mass., 46 N. E. Rep. 1062. 

49. UONTRACTS—Validity.—A mortgagee, who, at the 
Mmortgagor’s request, and relying on bis verbal prom- 
ise to pay the amount of the debt and interest, releases 
the mortgage, and acknowledges satisfaction of said 
debt, may recover on such promise, as a new and in- 
dependent contract.—DEVINE V. MURPHY, Mass., 46N. 
E. Rep. 1066. 

50. CONTRACTS IN RESTRAINT OF TRADE — Validity.— 
There is no manifest unreasonableness in a contract 
whereby one agreed that he would not, after the ter- 
mination of his employment. with plaintiff, be con- 
cerned in the practice of dentistry in the county of 
such employment, which authorizes a court to de- 
Clare it invalid. — TILLINGHAST V. BOOTHBY, R. I., 37 
Atl. Rep. 344. 








51. CONVERSION—Evidence—Burden of Proof.—In an 
action against a sheriff and others for conversion of a 
stock of goods, in which defendants claimed the goods 
were fraudulently transferred to plaintiffs by execu- 
tion debtors, the burden was on defendants to estab- 
lish the fraud, though plaintiffs took the goods in pay- 
ment of a debt, and knew the sellers were insolvent, 
and such sellers continued to sell the good for thespur- 
chasers.—REYNOLDS V. WEINMAN, Tex., 408. W. Rep: 
560. 
52. CONVERSION — Sufficiency of Demand. — Where 
plaintiffs, claiming certain grain under a chattel mort- 
gage, demanded the delivery tothem of the grain be- 
fore suit was brought for converting the grain, such 
demand being made of defendant’s agent in charge of 
one of its elevators located within this State in which 
the grain was stored at the time of such demand: Held, 
that such demand was sufficient, as against the ele- 
vator company.—SEYMOUR Y. CARGILL ELEVATOR COo., 
N. Dak., 71 N. W. Rep. 132. 

53. CONVERSION—W bat Constitutes.—W here a chattel 
mortgagee finds the mortgaged property in the pos- 
session of defendant, and demands it, and defendant 
replies that nobody could get the property who did 
not have a better right, it constitutes conversion.— 
MITCHELL Vv. THOMAS, Ala., 21 South. Rep. 991. 

54. CORPORATIONS—Charter Lien on Stock.—Under a 
charter giving a corporation a lien on shares to secure 
the stockholders’ indebtedness to it, and a by-law pro- 
viding that shares are transferable on the books of the 
company alone, the lien of the corporation is superior 
to that of a pledgee of the shares.—GERMAN NaT. BANK 
v. KENTUCKY TROST COo., Ky., 408. W. Rep. 458, 

55. CORPORATIONS — Entries in Corporate Books.— 
Entries in the books of a corporation showing the 
transfer of stock toacertain person, and payments 
by him thereon, are not prima facie evidence that he is 
a stockholder, in a suit to charge him as a stockholder 
of the corporation.—CAREY V. WILLIAMS, U.S. C. O. of 
App., Second Circuit, 79 Fed. Rep. 906. 

56. CORPORATION — Foreign Corporations — Garnish. 
ment.—Defendant’s stock of goods in Nebraska, where 
he resided, was insured by garnishee, a British com- 
pany, with its United States office in New York. A re- 
sident of Wisconsin, after loss, garnished the com- 
pany by serving its agent in Wisconsin, the principal 
defendant entering his appearance: Held, under 
Sanb. & B. Ann. St. § 2637, which absolves foreign cor- 
porations from suit unless the cause of action exists in 
favor of aresident, or arose within the State,or the 
corporation has property therein, that the court had 
no jurisdiction.—MORAWETZ V. SUN INS. OFFICE, Wis. 
71 N. W. Rep. 109. 

57. CORPORATION—Foreign Corporations—Regulation 
by State.—A foreign corporation lending money toa 
resident of this State, through brokers domiciled out 
of the State, does not come within the meaning of 
article 236 of the constitution of the State.—AMERICAN 
FREEHOLD LAND-MORTGAGE CO. OF LONDON V. PIERCE, 
La., 21 South. Rep. 972. 

58. CORPORATIONS—Fraud of Promoters—Remedies of 
Stockholder. — When a proposal] to take stock in a 
corporation to be formed for the purpose of buying 
certain land as an investment is presented to the cor- 
poration, and accepted by it, each of the subscribers 
thereto becomes a stockholder therein, and liable to 
pay for stock to the amount indicated opposite his 
name in the subscription paper; and hence such con- 
tract of subscription cannot be rescinded for any 
fraud of the promoters of the scheme, to which the 
corporation was not a party. — FRANEY V. WARNER, 
Wis., 71 N. W. Rep. 81. 

59. CORPORATIONS — insolvency — Attachments. — 
Though acorporation is insolvent, and contemplates 
making a general assignment, where it has not ceased 
to earry on its business in the general course of trade, 
its creditors may obtain preferences by attachment.— 
AMERICAN NAT. BANK OF DALLAS V. DALLAS TINWARB 
MANUFG. Co., Tex., 398. W. Rep. 955. 
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60. CORPORATIONS — Insolvency — Calls on Stock.— 
The obligation of a subscriber to the stock of a corpo- 
ration to respond to calls becomes, upon the declared 
insolvency of the corporation, by the execution ofa 
deed of trust for the benefit of creditors, a liability 
with a contingency, though not fixed in amount, and 
not payable until a call bas;}been made; and when such 
subscriber has, subsequent tothe execution of sucha 
deed of trust, filed his petition in bankruptcy under 
the act of 1867, and been discharged, his discharge isa 
good defense to an action to recover the amount of his 
subscription, though the call on which the action is 
based is not made until after the discharge is granted. 
—CAREY V. MAYER, U.S. OC. C. of App., Second Circuit, 
79 Fed. Rep. 926. 


61. CORPORATIONS — Insolvency — Suit by Creditor.— 
A bill may be maintained by asingle judgment cred- 
itor of an insolvent corporation, with a return of ex- 
ecution, ‘‘No property found,” to reach, for his own 
benefit, equitable assets of the corporation. — HALL Vv. 
HENDERSON, Ala., 21 South. Rep. 1020. 


62. CORPORATIONS—Pledge of Bonds.—Const. Cal. art. 
12, § 11, and Civ. Code, § 359, providing that “no corpo- 
ration shall issue stocks or bonds except for money 
paid, labor done or property actually received, and all 
fictitious increase of stock or indebtedness shall be 
void,” do not prevent a corporation from pledging its 
bonds as collateral security for a debt less in amount 
than their par value. Such a pledge is an “issue” of 
the bonds, so as to make them valid corporate obliga- 
tions.—ATLANTIC TRUST CO. V. WOODBRIDGE CANAL & 
IRRIGATION Co., U. 8. C. C., N. D. (Cal.), 70 Fed. Rep. 
842. 

63, CORPORATIONS—President and General Manager. 
—The president and general manager of a business 
corporation, which is ina failing condition, has no 
power, without special authorization, to give prefer- 
ences to certuin creditors.—DOOLEY V. PEASE, U.S.C. 
C., N. D. (Iil.), N. D., 79 Fed. Rep. 860. 


64. CORPORATIONS — Stockholders’ Liability. — Pub. 
Acts 1893, ch. 140, amending Gen. St. § 3951, making 
every stockholder in telegraph, telephone, and elec- 
tric light or power companies liable to a specified ex- 
tent for debts ‘‘contracted or due” during the time of 
his holding steck, if judgment shall have been ob- 
tained against the company, and execution returned 
unsatisfied, and suit is brought against such stock- 
holder while he continues such, or within two years 
thereafter, makes each stockholder of record at the 
time the debt is due a guarantor thereof to the extent 
named, though he holds his stock as collateral.—BAaLL 
ELECTRIC LIGHT CO. Vv. CHILD, Conn., 37 Atl. Rep. 391. 


65. CORPORATIONS — Stockholders’ Liability. — Cred- 
itors of a corporation which is notoriously insolvent, 
all its assets being seized on attachment, may enforce 
the individual liability of the stockholders on their 
subscriptions without first obtaining judgment against 
the corporation. — LATIMER V. CITIZENS’ STATE BANK, 
Iowa, 71 N. W. Rep. 225. 

66. CORPORATIONS — Stockholder’s Liability — Trans- 
fer to Executor.—Laws 1852, ch. 479, § 22, which requires 
the shares to be transferable on the books of a corpo- 
ration, and that one to whom they are transferred 
shall be Hable as a stockholder, does not require a 
transfer to an executor, to establish liability for cor- 
porate debts against the estate of his decedent. — 
GIANELLA V. BIGELOW, Wis., 71 N. W. Rep. 111. 

67. CORPORATION — Ultra Vires. — It ig not ultra vires 
for acorporation organized to make and sell beer to 
guaranty the rent of a customer. — WINTERFIELD V. 
CREAM CITY BREWING Co., Wis., 71 N. W. Rep. 101. 

68. CRIMINAL EVIDENCE — Forgery. — On atrial for 
uttering a forged vendor’s lien note, which was a dup- 
licate of a genuine note previously made to defendant, 
the defense being that the note was genuine, and given 
in lieu of the original, the State may show that defend- 
ant had taken vendor’s lien notes from other parties, 

and then forged and negotiated duplicates, though 





such transactious were not connected with that on 
trial, and occurred both before and after it, covering a 
period of about a year.—MCGLASSON V. STATE, Tex., 40 
S. W. Rep. 503. 

69. CRIMINAL EVIDENCE — Homicide. — On trial for 
murder, evidence that the wife of the accused, at the 
time of his arrest, in the presence of the accused, said 
he “was not there,” meaning not present when de- 
ceased was killed, was inadmissible. — HALL V. StatE, 
Ark., 40S. W. Rep. 578. 

70. CRIMINAL LAw—Arrest of Defendant’s Witness,— 
Though the court may, under Code 1892, § 1384, ‘‘im- 
mediately” commit a witness for perjury at the trial, 
it is reversible error to make such an order in the pres- 
ence of the jury, on atrial for rape, in respect to the 
prosecutrix, at the conclusion of her testimony exon- 
erating defendant.—GOLDEN V. STATE, Miss., 21 South. 
Rep. 971. 

71. CRIMINAL LAW — Burglary — Ownership.—On a 
trial for burglary, where it is alleged and proved that 
the property stolen was taken from one having exclu- 
sive control of it, the fact that the general ownership 
was in another does not entitle defendant to an ac- 
quittal, unless he acted with the consent of such gen- 
eral owner.— HUMPHREY V. STATE, Tex., 40S. W. Rep. 
489. 

72. CRIMINAL LAW—Forgery.—Preof that defendant, 
after signing to a note the name of a firm of which he 
was a member, read it differently tothe payee, who 
could not read, does not support an indictment for 
forgery charging that he feloniously signed the name 
with intent to defraud.—DALLAS Vv. COMMONWEALTH, 
Ky., 408. W. Rep. 456. 

73. CRIMINAL LAW — Former Acquittal.—An acquittal 
of a charge of stealing a horse is not a bar to a prose- 
cution forthe taking of another horse from the pos- 
session of a different person at the same time and 
place.—WRIGHT V. STAT#, Tex., 40S. W. Rep. 491. 

74. CRIMINAL LAW — Homicide — Self-defense.—The 
law of self-defense was correctly stated in an instruc- 
tion that if defendant killed deceased, ‘‘honestly be- 
lieving his own lifeto be in jeopardy, or that he was 
in imminent danger of receiving serious bodily injury, 
and that he used no more force than was necessary to 
protect himself, then it would be justifiable homicide.” 
—PEOPLE V. PIPER, Mich., 71N. W. Rep. 174. 

75. CRIMINAL LAw—Homicide—Separation of Jury.— 
Bill of Rights, §§ 10,15, provide that the right to jary 
trial shall remain inviolate; and Code Cr. Proc. 18%, 
art. 725, provides that, afterthe jury has been sworn 
and impaneled in a felony case, a separation shall not 
be permitted unless by permission of the court, “with 
the consent of the attorney representing the State and 
the defendant, and in charge of an officer;” and Jd. 

‘art. 22, provides that defendant in a criminal ease may 
waive any right secured to him by law except the right 
of trial by jury ina felony case: Held, that a defend- 
ant on trial for felony, after consenting to the separa- 
tion of a juror from the rest ofthe jury, could not 
waive the necessity of having an officer remain with 
such juror during the separation.—MCCAMPBBLL V. 
STATE, Tex., 40S. W. Rep. 496. 

76. CRIMINAL LAW—Insolvent Banks — Receiving De- 
posits.—An instruction on trial of a banker for receiv- 
ing deposits when insoivent, that it is enough that the 
deposit, though not received by him personally, was 
received under his authority, is not error, though the 
eviderce is that it was received against his order, 
where such charge is but part of the instruction, and 
aids in making p@ain a pertinent charge following, 88 
to defendant’s accepting the deposit after it had been 
so received.—STATE Vv. EIFERT, Iowa, 71 N. W. Rep. 248. 

. CRIMINAL PRACTICE — Information — Motion to 
Quash.—Where a demurrer and motion to quash an in- 
formation are based upon the fact that the informa- 
tion does not show on its face that the prisoner hada 
preliminary examination, and is not verified, where 
there-wWas no affidavit. or any evidence showing that 
there had been no preliminary examination or leave 
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to file the information, it will be presumed that such 
examination was had, and leave granted, and that the 
examination was had ona complaint supported by 
oath.—STATE V. MANSFIELD, Mont., 48 Pac. Rep. 898. 

78. DAMAGES — Death—Punitive Damages.—In an ac- 
tion arising under Const. § 241, prior to enactment of 
Ky. St. § 6, punitive damages are recoverable for 
death by gross negligence.—LOUISVILLE & N. R. Co. Vv. 
KELLY’sS ADMX., Ky.,40 8. W. Rep. 452. 

79. DAMAGES — Special Damage.—A complaint alleg- 
ing plaintiff’s injuries, that pain and loss of time re- 
sulted therefrom, and that, by all the injuries, plaint- 
iff was damaged in a certain sum, is sufficient to admit 
proof of pain suffered, loss of time, and of plaintiff’s 
earnings before the injury; no allegation of the value 
of his time, or the damage, by separate items of injury, 
being necessary, in the absence of aspecific exception. 
—KNITTEL V. SCHMIDT, Tex., 40S. W. Kep. 507. 


80. DEED — Absolute in Form — Parol Evidence.— 
Though a deed be absolute on its face, the real nature 
of the transaction may be shown by parol evidence or 
surrounding circumstances, and the deed be held to be 
a mortgage.—SHANK V. GROFF, W. Va., 27S. E. Rep. 340. 


81. DEEDS—Undue Influence — Presumption.—Where 
a grantor, 88 years old, very infirm, and incompetent 
to transact such business unaided, conveyed his only 
property for much less than its value, and a daughter 
anda husband, with whom the grantor had lived for 
16 years, and in whose house the deed was executed, 
received about allthe proceeds, tothe exclusion of 
other children of the grantor, who were not informed 
ofthe proposed conveyance, and without any provis- 
ion having been made for the grantor’s future main- 
tenance, undue influence will be presumed, in an ac- 
tion to set aside the conveyance.—COLE V. GETZINGER, 
Wis., 71 N. W. Rep. 75. 


82. DESCENT AND DISTRIBUTION — Descent of Land— 
Rights of Aliens.—Under Code, § 2457, providing that, 
if both parents of an intestate be dead, the portion of 
the estate which would have fallen to them shall be 
disposed of as if they had outlived intestate, and died 
in possession of their portion, where ason dies after 
the death of his parents, who would otherwise have 
inherited, the inheritance which passes to his brother 
is direct, and does not depend on the fact whether the 
parents, at the time of their decease, being aliens, 
were capacitated totake under the provisions of the 
law.—WILCKE V. WILCKE, Iowa, 71 N. W. Rep. 201. 

83. DOWER—Release.—Where a widow’s dower is a 
charge on a certain tract of land, the burden is on the 
purchaser of the whole or a part thereof, or those 
claiming under him, to show that such purchase was 
made free and acquit from such dower.—Gay Vv. LOCK- 
RIDGE, W. Va., 27S. E. Rep. 306. 

84. ELECTIONS—Security — Mandamus.— Mandamus is 
the proper remedy to correct rulings of a judge, before 
whom is pending an election contest, and who fails or 
refuses to require the statutory bond of contestant for 
costs in unlimited amount, or accepts one notin ac- 
cordance with the statute.—WILSON V. DUNCAN, Ala., 
21 South. Rep. 1017. 

85. ELECTION CONTEST — Death of Contestee.—Where 
an election to the office of sheriff is contested, and, 
pending contestant’s appeal from an adverse judg- 
ment, contestee dies, and the vacancy is filled by ap- 
pointment, contestant cannot have the appeal revived, 
and appointee substituted as appellee, since, in the 
absence of statutory provisions to the contrary, the 
contest abates on the death of contestee.—HARGETT V. 
PARRISH, Ala., 21 South. Rep. 993. 

86. ESTOPPEL IN Pais.—Where a sheriff, being about 
to levy execution, istold by defendant in execution 
that the property does not belong to him, the sheriff 
Cannot avail himself of the declaration as an estoppel 
when thereafter he seeks to levy on the same property 
on an execution against another person, and is notified 
by the same person that the property was not that of 
such defendant in execution, and such defendant also 








gives him the same notice.—SEALS8 V. CARROLL, Ala., 
21 South. Rep. 982. 

87. EVIDENCE — Declarations.—The statements of a 
third person in possession of property, as to whom he 
holds it for, or as to whois the owner of it, are not 
hearsay, but competent evidence to prove the facts 
stated. They area part of the res geste, and char- 
acterize the possession.—ELWOOD V. SATERLIE, Minn., 
71 N. W. Rep. 138. 

88. EVIDENCE — Lease — Secondary Evidence.—The 
best evidence of a lease should be produced, or its ab- 
sence accounted for after efforts to secure it have 
failed, before secondary evidence can be introduced.— 
WEILER V. MONROE COUNTY, Miss., 21 South. Rep. 968. 

89. EVIDENCE—Opinion Evidence.—The opinion of a 
non-expert witness as to testatrix’s mental capacity 
must be based on facts and circumstances to which he 
has testified, and a question which fails to confine 
such opinion to those facts is improperly allowed.— 
FURLONG V. CARRAHER, Iowa, 71 N. W. Rep. 210. 


90. EVIDENCE—Proof of Paternity.—A child six weeks 
old is too young to be admitted in evidence for the pur- 
pose of comparison in orderto establish paternity.— 
COPELAND V. STATE, Tex., 408. W. Rep. 589. 

91. EXECUTION — Exemptions.—The fact that, after 
execution levied, on trial of the right of property ina 
claimant, defendant in execution denies title in the 
property, does not estop him, on a finding against the 
claimant, to set uparight of exemption inthe prop- 
erly levied on.—BOYLSTON V. RANKIN, Ala., 21 South. 
Rep. 995. 

92. FEDERAL CourTs—Stockholders in Corporations. 
—An action against a director of a corporation, to 
charge him with liability, under section 30 of the New 
York stock corporation law, is a civil action, on which 
the federal courts have jurisdiction concurrent with 
the State courts.—INTERNATIONAL BANK OF ST. LOUIS 
v. FaBER, U. 8. C. C., E. D. (N. Y.), 79 Fed. Rep. 919. 

93. FIXTURES — Machinery. — Machinery firmly 
fastened to realty subsequently mortgaged will not, in 
a contest between the mortgagee anda levying judg- 
ment creditor, be treated as personalty, because a 
chattel mortgage of it was giventothe mortgagee of 
the realty at the time the real estate mortgage was 
given.—HOMESTEAD LAND CO. V. BECKER, Wis., 71 N. 
W. Rep. 117. 

94, FRAUDS, STATUTE OF — Growing Trees.—A sale of 
growing trees, to be presently cut and removed by the 
buyer, is not a sale of an interest in lands, within the 
statute of frauds (section 4).—LEONARD V. MEDFORD, 
Md., 37 Atl. Rep. 365, 

95. FRAUDS, STATUTE OF—Original Promise.—Where 
a loan is made to an owner of land, and a portion of 
the loan is paid to aman furnishing lumber forthe 
house in process of erection on condition that he will 
see all other bills for the house paid, and he promises 
plaintiff, having a claim for material furnished, to 
pay his bill if he will not enforce a lien on the prop. 
erty, it constituted an original promise for a valid con- 
sideration.—STEPHEN V. YEOMANS, Mich., 71 N. W. 
Rep. 159. 

96. FRAUDULENT CONVEYANCE — Stock in Trade — 
Change of Possession.—Though a creditor knew of a 
sale of the debtor’s goods to other creditors, he may 
attach them in good faith if they are afterwards found 
in possession of the debtor with all the indicia of own- 
ership.--ROTHSCHILD V. SWOPE, Cal., 48 Pac, Rep. 911. 

97. FRAUDULENT CONVEYANCE BY HUSBAND.—If a hus- 
band’s duty to support his wife is a debt within the 
protection of the law against fraudulent conveyances, 
a complaint which, in effect, seeks to declare fraudu- 
lent a conveyance by plaintiff's husband, on the ground 
that it will affect her right to such support, states no 
cause of action, in the absence of any averment that 
the conveyance was made with intent to deprive her 
of such right, or that it lessened the husband’s ability 
to furnish support, or that he had neglected to furnish 
the same.—ULLBICH V. ULLRICH, Conn., 37 Atl. Rep. 392. 
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98. GARNISHMENT—Public Officers.—The earned com- 
pensation of a public officer is not subject to garnish- 
ment.—SANGER V. CITY OF WACO, Tex., 408. W. Rep. 
549. 

99. GARNISHMENT—[rial.—Loss of jurisdiction of a 
garnishment suit by failure to bring it to trial at the 
same term as the principal suit isnot shown merely 
by the fact that the judgment in the principal suit was 
rendered at a preceding term; there being nothing to 
show that the garnishment suit was not continued 
from such term for cause, or by consent.—OLD SECOND 
NaT. BANK OF BAY CITY v. WILLIAMS, Mich., 71 N. W. 
Rep. 150. 

100. GARNISHMENT — Trust Deed.—Evidence cannot 
be heard to determine the validity of a trust deed for 
creditors under which a garnishee alleges that he 
holds defendant’s property, but the valiidity thereof 
must be determined from the deed itself, and the facts 
alleged by the garnishee, which are to be taken as 
true as against him.—MooreE Vv. BLuM, Tex., 40 8. W. 
Rep. 511. 

101. GUARDIAN AND WARD—Investments.—A guardian, 
in making a loan to a failing corporation, secured by 
the notes of a failing firm, which were a lien upon 
property less in value than the loan, when he might, 
by inquiry have known the facts, did not exercise the 
diligence exercised by ‘‘prudent business men,” as re- 
quired by Ky. St. § 4706.—ATKINSON Vv. WITTIG, Ky., 40 
8. W. Rep. 457. 

102. HUSBAND AND WIFE—Actions.—A wife, or she 
and her husband, may maintain trespass for dam- 
ages to both possession and the inheritance, where 
there is a conveyance of the land to a trustee to permit 
her to have possession and use of land, though she 
is vested with only equitable title.—CLay v. CITY OF 
ST. ALBANS, W. Va., 27S. E. Rep. 368. 


(108. HUSBAND AND WIFE—Action.—Injury to Wife.—An 
action by a husband for the loss of consortium, caused 
by injuries to his wife through the negligence of de- 
fendant will lie though the wife has already recovered 
in her own right for the injuries received.—KELLEY 
v. NEw YORK, ETC. Co., Mass., 46 N. E. Rep. 1063. 


104. HUSBAND AND WIFE—Authority of Husband.— 
Where a husband exchanged certain personal property 
of his wife, and thereafter made a series of exchanges, 
and there was no evidence to show authority from the 
wife to make any exchange except the first, uor any 
notice of this authority given, nor any ratification by 
the wife of the subsequent exchanges, she acquired no 
title in the last property obtained under the exchanges 
by the husband, under Code 1886, § 2348, providing that 
the personal property of the wife may be sold or ex- 
changed by the husband and wife by parol.—COLLINS 
Vv. SHERBET, Ala., 21 South. Rep. 997. 


105. INJUNCTION — Allowance of Attorney’s Fees.— 
Where a suit is for injunction only, and injunction is 
dissolved, defendant is entitled to ailowance for fees 
of his attorneys. — JAMISON Vv. TOWN OF HOUSTON, 
Miss., 21 South. Rep. 972. 

106. INSOLVENCY—Disallowance of Claim.—Where an 
assignee in insolvency has acted upon a claim filed by 
a creditor, and has allowed or disallowed the same, 
his power and authority in respect to the allowance or 
disallowance of such claim are fuxctus oficio.—SKOLL 
Vv. SWEDISH-AMERICAN NAT. BANK OF MINNESOTA, 
Minn., 71 N. W. Rep. 7. 

107. INSOLVENCY—Discharge.—A judgment suffered by 
an insolvent to be entered against him by default with- 
in four months of filing his petition in insolvency is 
not invalid, in the absence of proof that he intended to 
hinder, delay, or defraud his creditors, or that plaint- 
iffs in said suit, or even defendant himself, knew that, 
if forced to pay their debt, he could not continue his 
business.—WHITE V. MurRAY, R. I., 37 Atl. Rep. 350. 

108. INSOLVENCY — Preferences. — To render a con- 
veyance or security voidable under the fourth section 
of the insolvency act of 1881 (section 4243, Gen. St. 
1894), an intent on the part of the debtor to give or al- 





low a preference to one creditor over others is essen. 
tial, whether the preference is secured by the active 
conduct of the debtor or by his passive conduct in 
suffering judgment to be obtained against him with- 
out making an assignment for the benefit of all his 
creditors.—FISHER V. UTENDORFER, Minn., 71 N. W. 
Rep. 29. 

109. INSURANCE—Proof of Title.—In an action on a 
policy which states that ‘‘the assured is the sole and 
unconditional owner,” mere defects in the title, to be 
available, must be specifically pointed out in the 
answer.—SPRIGG V. AMERICAN CENT. INS. Co., Ky., 40 
8. W. Rep. 575. 

110. INSURANCE—Stipulations.—A provision in a pol- 
icy that no suit thereon shall be sustainable unless 
commenced within 12 months after the fire is valid.— 
HARRISON V. HARTFORD FIRE INS. CO., Iowa, 71 N. W. 
Rep. 221. 

111. INTOXICATING LIQUORS — Illegal Sales.—Where 
defendant was indicted for a sale of liquors at a speci- 
fied date, and evidence was introduced of numerous 
sales during four years, a charge that he was guilty if 
he sold liquor during such years was erroneous.—Hy- 
NUM V. STATE, Miss., 21 South. Rep. 971. 


112. INTOXICATING LiQUORS—Sales by Druggist.—In 
any prosecution against a druggist for selling alcohol, 
spirituous liquors, or wine, if the sale be proven, it 
shall be presumed that the sale was unlawful, in the 
absence of satisfactory proof to the contrary; but this 
presumption may be rebutted by the production of 
the written prescription of a practicing physician in 
good standing in his profession, and not of intemper- 
ate habits, complying with the requirements of section 
6 of chapter 82 of the Code.—STATE V. BLUFIELD Drug 
Co., W. Va., 278. E. Rep. 350. 

118. INTOXICATING LIQUURS—Sales in Original Pack- 
ages.— Where a foreign brewing company, in 1892, had 
an agency in lowa for the sale of liquors in the original 
packages, and neither the company nor its agent had 
any authority to sell liquors as required by the statute 
of such State, a bond given by the agent to the com- 
pany to account for the proceeds of the liquors sold, 
which was to be performed in Iowa, was void, under 
Code, § 1550, providing that all securities, etc., made in 
whole or in part for or on account of the intoxicating 
liquors sold in violation of ‘‘this chapter’ shall be 
void, etc.; and Act Cong. Aug. 8, 1890, making liquors 
transported into any State, etc., for sale therein in 
original packages, subject to the laws of such State, 
etc., to the same extent as liquors produced therein.— 
FRED MILLER BREWING OO. V. STEVENS, Iowa, 71N. 
W. Rep. 186. 

114. INTOXICATING LiguoRs—Separate Offenses.—The 
offense of selling liquors without a license and of 
keeping such liquors with intent to sell without a li- 
cense are distinct offenses, and the fact that an indict- 
ment for both of them avers that they were committed 
onthe same day does not raise a presumption that 
they arose out of one transaction, namely, the sale of 
liquors without a license, which liquors, up to the time 
of sale, defendant had kept with intent to sell without 
a license.— STATE V. RYAN, Conn., 37 Atl. Rep. 377. 


115. JUDGMENT.—If a judgment in fact was rendered, 
and not recorded, the court, at any time afterwards, 
in a proper proceeding, and upon a proper showing, is 
invested with the power to render such judgment nunc 
pro tunc.—HAMER V. MCKINLEY-LANNING}LOAN & TRUST 
Co., Neb., 71N. W. Rep. 51. 

116, JUDGMENT — Estoppel.—Whenever an issue of 
fact is once judicially settled between parties, it is for- 
ever settled between such parties and their privies, 
and the result inures in favor of the winning party in 
any other litigation between such parties where the 
same issue is ,involved.—PAaRKS V. LIBBY, Me., 37 All. 
Rep. 357. 

117. JoDGMENTS—Res Judicata.—Where a judgment 
of a court of the Creek Nation, dismissing a suit, is eD- 
tered on a finding that there had been a former adju- 
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dication,such finding is conclusive in a subsequent pro- 
ceeding between the parties.—BARBEE Vv. SHANNON, I. 
T.,40 S. W. Rep. 584. 

118. LANDLORD AND TENANT—Assignee of Lease.—A 
covenant to pay rent in a lease runs with the land, and 
the liability of an asaignee of the lessee for its breach 
grows out of his privity of estate with the lessor, cre- 
ated by the assigament, and extends only to the rent 
accruing while such privity continues.—CONSOLIDATED 
Coat Co. OF ST. LOUIS V. PEERS, Ill., 46 N. E. Rep. 
1105. 

19. LIFE ESTATE — Eminent Domain. — The life ten- 
ant, and not the remainder-man is entitled to the 
amount paid by a turnpike company foraright of 
way, where the amount is, and was intended to be, 
compensation only for the damage sustained by him. 
—ROBERTS V. ARMSTRONG, Ky., 40S. W. Rep. 459. 


120. LIMITATIONS—Part Payment.—A payment of part 
of a debt secured by note and mortgage, by the widow 
of deceased mortgagor, entitled to homestead and 
dower in the mortgaged premises, within 10 years o¢ 
the filing of a cross bill by the mortgagee praying for 
foreclosure, was nota part payment preventing the 
running of the 10-years statute in favor of the heirs, 
who owned the fee, under 2 Starr & C. Ann. St. p. 1550, 
ch. 83, §§ 11,16. — 22TNA LIFE INS, CO. OF HARTFORD, 
Conn. V. MCNBELEY, IIl., 46 N. BE. Rep. 1130. 


121. MALICIOUS PROSECUTION — Evidence.—Where it 
was claimed, in an action for malicious prosecution, 
that the prosecution was instituted to collect a debt, to 
admit in evidence a letter requesting plaintiff to settle 
her account with defendant, and threatening other 
steps, written three or four days before the arrest by 
defendant’s bank to plaintiff, was not error. — STREH- 
LOW V. PETTIT, Wis., 71 N. W. Rep. 102. 


122, MANDAMUS TO COURT — Ministerial Duties. — The 
function of a circuit court, under Code 1891, ch. 389, § 18, 
in appointing commissioners to settle lines between 
counties, is ministerial, and legislative or administra- 
tive, and the court is without power to refuse such ap- 
poiutment on application of acounty court of one of 
the counties. In case of its refusal, mandamus from 
this court is the remedy, nota writ of error. This 
court has no jurisdiction of such a writ of error.—Sum- 
MERS COUNTY V. MONROE COUNTY, W. Va., 278. KE. Rep. 
307. 

123. MARRIED WOMAN—Separate Estate.—A deed con- 
veying land to a married man “as trustee for his wife,” 
naming her, though made pricr to the adoption of the 
Code, created a separate estate in the wife, it appear- 
ing that the husband accepted the deed as being effect- 
ual for this purpose, and recognized the property as 
hers, and that, though he jointly occupied it with her, 
he had never cluimed title to it. This case differs from 
that class of cases wherein deeds of like import, and 
containing no special words creating a separate estate 
in the wife, were made to persons other than the hus- 
band, the grantee being designated ‘as trustee” for 
the wife, but with the making or accepting of which 
deeds the husband had nothing to do.—EvAnNs Vv. 
BETHUNE, Ga., 27 8. E. Rep. 278. 


124. MARRIED WOMAN — Wife’s Separate Estate.—Un- 
der Code, art. 45, § 7 (authorizing a married woman 
earning any money or other property to hold the same 
andthe profits thereof to her sole use), where a hus- 
band deposits money in a savings bank in the name of 
himself and wife, and there is evidence that he ac. 
knowledged that his wife was the owner of such de- 
posit,and it was shown that for many years she had 
been selling farm products on her own account with 
his full knowledge and consent, held sufficient to show, 
after the death of the husband, that such deposits 
Were the property of the wife.—BaKER V. HEDRICH, 
Md., 37 Atl. Rep. 363. 

125. MASTER AND SERVANT — Assumption of Risk.—If 
the machinery, tools, or appliances furnished a serv- 
ant by his master are obviously defective and danger- 
ous, and the servant, notwithstanding, continues in 








the service, he thereby assumes the risks of any injury 
which hejmay sustain by reason of such defective ap- 
pliances.—THOMPSON V. MISSOURI Pac. Ry. Co., Neb., 
7LN. W. Rep. 61. 

126. MASTERJAND SERAVNT—Contract of Employment 
—Wrongful Discharge. — It isno ground for the dis- 
charge of a general manager of defendant's store and 
business§thatjhe in good faith was absent from the 
store on {defendant’s business, or that he did not per- 
sonally lockjthe store at night. —Moopy v. STREISS- 
GUTH CLOTHING,CO., Wis., 71 N. W. Rep. 99. 


127. MASTER AND SERVANT — Dangerous Machinery.— 
Absence ofjguard rails on an ironing machine, to pre- 
vent the hands of the operator getting between the 
rollers, does not make the employer liable, the ma- 
chine being of a kind in general use,and which can- 
not be operated with guard rails attached, and no safer 
machine being shown to be in general use, though 
other machines with guard-rail attachment, which 
can be operated with less risk of accident, are in use. 
—KEENAN V.jWATERS, Penn., 37 Atl. Rep. 342. 


128. MASTER AND SERVANT—Duties to Minors.—Where 
a boy 15jyears old,employed in a factory, and assigned 
to the duty of feeding a machine which had unpro 
tected cogwheels at the side in plain view, got his 
hand between the cogwheels while his attention was 
momentarily diverted, and was injured, the master 
was not liable, as the risk was obvious, and the boy 
had accepted the hazard.—E. 8. Hig@Ins CARPET CO. Vv. 
O’KEEFE, U. 8. C. C. of App., Second Circuit, 79 Fed. 
Rep. 900. 


129. MASTER AND SERVANT—Duty to Provide Rules.— 
Defendant had a number of tracks in its yard, includ- 
ing one used for storing cars needing repair. De- 
ceased, an employee, was engaged in repairing a car 
on such track. Defendant had no rules fixing the 
distance from the lead track that cars on the repair 
track should be placed, though such rules were prac- 
tiable. A car on the repair track was struck by a 
passing engine, because too close to the lead track, 
and was driven against the car under which deceased 
was emgaged, killing him: Held, that the failure to 
prescribe proper rules was negligence.—TExas & P. 
Ry. Co. v. CuMpPsTON, Tex., 408. W. Rep. 546. 


130. MASTER AND SERVANT—Negligence of Fellow-serv 
ant.—The test whether a master is liable to one servant 
for the negligence of another servant is the character 
of the negligent act. If it be in the doing of an act in- 
cumbent on the master as a duty ofthe master to the 
servant, the master is liable; otherwise not.—JACKSON 
v. NORFOLK & W. R. Co., W. Va., 278. E. Rep. 278. 

131. MASTER AND SERVANT — Rules Governing Em- 
ployees.—A station master who has, for several weeks, 
been employed ata station located at acurve ofthe 
road, may be presumed to be familiar with the man- 
ner in which trains are allowed to approach the curve, 
and to have assumed the risk thereof, so far as it con- 
cerns his work ; and in an action for injuries caused by 
his being struck by a train while in performance of his 
duties, it is not error to exclude evidence of the rules 
of other companies governing engineers as to the 
manner of approaching curves.—HENION V. NEW YORK, 
N. H. & H. R. Co., U. 8. OC. CO. of App., Second Circuit, 
79 Fed. Rep. 903. 

132. MASTER AND SERVANT—Unsafe Implements.—The 
breaking of a shank while being properly used in 
carrying a vessel of melted iron is evidence that it was 
unsafe for that use. — COLEMAN V. MECHANICS’ IRON 
Founpry Oo., Mass., 46 N. E. Rep. 1065. 

133. MECHANICS’ LIENS — Mortgages — Priority. — 
Holder of a mechanic's lien which attaches between 
the date of delivery of a mortgage and the date of its 
recording is not a purchaser for value, under Rev. St. 
§ 2241, which provides that an unrecorded mortgage 
shall be void as against any subsequent purchaser for 
value whose conveyance is first recorded. — MATHWIG 
v. Mann, Wis., 71 N. W. Rep. 105. 

134. MINES AND MINING—Conveyance—Appurtenance 
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—The grant of atunnel right through a specific piece 
of ground “together with all and singular the appur- 
tenances thereto belonging,” carries with it by impli- 
cation every incident and appurtenant thereto, includ- 
ing the right to dump the waste rock at the mouth of 
the tunnel on the land owned by the grantors at the 
time of the conveyance of the tunnel right. — SCHEEL 
v. ALHAMBRA MIN. Co.,U.8.C.C., D. (Nev.), 79 Fed. 
Rep. 821. 


135. MORTGAGES— Foreclosure. — The rule that mort- 
gaged premises will be subjected to foreclosure in the 
inverse order of sale by the mortgagor does not apply 
where the mortgage provides that any part of the land 
sold by the mortgagor shall be released on payment 
of the purchase money on the mortgage, and the mort- 
gagor sells a part to one having notice of such provis- 
ion, reserving a lien for the deferred payments, and 
delivering the notes therefor to the mortgagee; but 
foreclosure should be first had on land so sold for the 
amount due on the notes, before resorting to that held 
by the mortgagor, or a purchaser succeeding to his 
equities. — NORTHWESTERN LAND ASSN. V. ROBINSON, 
Ala., 21 South. Rep. 999. 


136. MORTGAGES — Foreclosure by Assignee. — It is a 
good defense to foreclosure suit by assignee of note 
and mortgage that the mortgagor, without notice of 
the assignment, which was not recorded, carried out 
an agreement between him and the mortgagee that he 
should pay off the note and mortgage by making de- 
posits from time to time in the mortgagee’s bank, to 
be evidenced by entries in a pass book, and that, when 
such deposits and interest thereon should equal the 
amount due on the note, itand the mortgage should 
be canceled.—MCAULIFFE V. REUTER, IIl., 46 N. E. Rep. 
1¢87. 

137. MORTGAGE—Foreclosure Sale.—When a decree of 
foreclosure directs thatasale shall be made by the 
sheriff, his deputy may act for him in appraising the 
property.—NEBRASKA LOAN & BUILDING ASSN. Vv. MAR- 
SHALL, Neb., 71 N. W. Rep. 63. 


138. MORTGAGE—Merger in Deed—Intervening Liens. 
—After defendant had declared a homestead in her 
husband’s land, which he had previously mortgaged, 
the holder of the second mortgage purchased the fee, 
and thereafter took an assignment of the first mort- 
gage to enable him to foreclose defendant’s rights, 
neither mortgage being satisfied of record: Held, that 
the mortgages did not merge in the deed, so as to make 
them subjcct to the intervening homestead lien. — 
DAVIS V. RANDALL, Cal., 48 Pac. Rep. 906. 


139. MORTGAGE OF HOMESTEAD.—Under the Arkansas 
homestead law, a deed purporting to mortgage the 
homestead of a married man is a nullity if his wife 
fails to join in the deed as grantor and acknowledge it 
as such. And if she signs under duress, and that fact 
is known to the mortgagees, she does not ‘‘join in the 
execution” of the deed, in the meaning of the act.— 
HILL V. HITE, U.8. C. C., E. D. (Ark.), W. D., 79 Fed. 
Rep. 826. 

140. MORTGAGE ON HOMESTEAD—Subrogation.—W here 
a portion of aloan for which a mortgage on a home- 
stead was taken was by agreement of the parties used 
to pay a vendor’s lien on the homestead, the mort- 
gagee is subrogated to the rights of the vendor.— 
DIXON V. NATIONAL LOAN & INVESTMENT CO. OF DE- 
TROIT, MICH., Tex., 40S. W. Rep. 541. 

141. MORTGAGE TRUSTEES — Neglect to Record. —A 
railroad-mortgage trustee, who certifies on the bonds 
that they are secured by a mortgage executed and de- 
livered to him, is liable to a holder of the bonds for 
loss of value occasioned by his negiect to record the 
mortgage, whereby a subsequent, duly-recorded mort- 
gage obtains priority. — MILES V. VIVIAN, U.S. C. ©. of 
App., Second Circuit, 79 Fed. Rep. 848. 

142. MUNICIPAL CORPORATIONS — Annexation of Ter- 
ritory—Quo Warranto.—Where a city exercises gov- 
ernmenta! functions over territory not legally annexed, 
informatiun in the nature of quo warranto is the rem 





edy.—PEOPLE V. CITY OF PEORIA, IIl., 46 N. 
1075. 

143. MUNICIPAL CORPORATION—Bonds.— Where a con. 
tract for the sale of municipal bonds provided that the 
city should furnish full information and copies of the 
record of all proceedings affecting the validity of the 
bonds, and that the buyers should give notice of their 
rejection of the bonds for illegality, prior to a specified 
date, otherwise they should be deemed to have ac- 
cepted them, the city waived the right to enforce the 
time provision with strictness by its own delay in fur- 
nishing copies of its reords, and by its action in sub- 
mitting the records to, the attorneys known to have 
been employed by the buyers to pass upon the validity 
ofthe bonds after the time to give notice of rejection 
had elapsed.—CITY OF GREAT FALLS V. THEIS, U.S.C, 
C., D. (Wash.), 79 Fed. Rep. 943. 

144. MUNICIPAL CORPORATION — Building Ordinance. 
—There is no delegation of power in the city charter of 
New Orleans to create, as a misdemeanor punishable 
by fine and imprisonment, the non-compliance by an 
owner of property therein with an ordinance prohib- 
iting owners of property from erecting buildings on 
their premises until they had obtained the consent of 
the city engineer to the building of the structures (as 
being in conformity to city regulations), and until 
they had obtained a permit from him.—STATE Vv. 
ZURICH, La., 21 South. Rep. 977. 

145. MUNICIPAL CORPORATIONS—Extension of Bound- 
ary—Taxation.—One whose property has been in- 
cluded within the boundary of acity upona petition 
to the general assembly in which he anited is estopped 
to deny theright ofthe city to tax it onthe ground 
that it does not receive its full measure of the benefits 
of city government, his remedy fora denial of such 
benefits being against those who control the city gov- 
ernment.—CITY OF LEBANON V. EDMONSON, Ky., 408. 
W. Rep. 573. 

146. MUNICIPAL CORPORATION—Negligence of Its Fire 
Tug.—A city is liable in personam for a collision be- 
tween its fire tug and another vessel, caused by the 
negligence of the tug.—THOMPSON Nav. Co. V. CITY OF 
CHICAGO, U.S. D. C., N. D. (Ill.), 79 Fed. Rep. 984. 

147. MUNICIPAL CORPORATIONS—Railroad Aid Bonds. 
Rev. St. § 946, providing that the consent of a munici- 
pality to the issuance of railroad aid bonds may be 
given by petition of a majority of the resident tax- 
payers, is a valid exercise of the legislative discretion 
in respect to municipal indebtedness and taxation, 
such provision being in conflict with no constitutional 
requirement.—STATE V. COMMON COUNCIL OF CITY OF 
TOMAHAWE, Wis., 71 N. W. Rep. 86. 

148. NATIONAL BANKS — Assessments upon Share- 
holders.—A corporation which receives shares of na- 
tional bank stock in pledge, with power to use and 
sell, and which, in good faith, without suspicion of the 
bank’s insolvency, causes new certificates to be issued 
in the name of one of its employees, merely because It 
is unwilling they should stand in the name of the orig- 
inal owners, remains a mere pledgee, and is not liable, 
as a shareholder, to assessment on the stock.—Na- 
TIONAL PARK BANK OF CITY OF NEW YORK V. HARMON, 
U.S.C. C. of App., Second Circuit, 79 Fed. Rep. 891. 

149. NATIONAL BANKS—Power to Purchase Stocks.—A 
national bank has no power to deal in stocks, and can- 
not, therefore, acquire the stock of another corpora- 
tion, except as incidental to its power to lend money 
on personal security.—CALIFORNIA NAT. BANK V. KEN- 
NEDY, U.S. 8. C., 178. C. Rep. 831. 

150. NEGLIGENCE—Contributory Negligence—Instruc- 
tions.—When contributory negligence is relied on in 
defense of an action for wrongful injury or death, 4 
hypothetical instruction directing a finding in favor of 
plaintiff, which omits any reference to the facts tend 

ing to establish contributory negligence, and entirely 
ignores such defense, is erroneous. Nor can such ér- 
ror be cured by other instructions given in behalf of 
either party.—MCCREERY’S ADMX. Vv. OHIO RIVER B. 
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151. NEGLIGENCE—Evidence of Notice.—In an action 
for personal injuries, evidence of notice to the defend- 
ant, before the injury, of the nature of the dangers to 
be apprehended, and of the unsafe practices which he 
is employing, is competent upon the question of his 
negligence by the use of methods which he knew, or 
ought to have known, were hazardous.—NEW YORK 
ELECTRIC EQUIPMENT Co. Vv. BuaiR, U. 8. C. C. of 
App., Second Circuit, 79 Fed. Rep. 896. 


152. NEGLIGENCE OF ELECTRIC LIGHT COMPANY.— 
Proof that a live electric wire belonging to an electric 
light plant is broken and lying upon the premises of 
the plaintiff inthe city, insuch acondition as to en- 
danger the property of said plaintiff, and thatin at- 
tempting to remove the same injury resulted to the 
plaintiff therefrom, makes a prima facie case of negli- 
gence against the defendant company, entitling the 
plaintiff to recover for such damages.—LEAVENWORTH 
CoaL Co. v. RATCHFORD, Kan., 48 Pac. Rep. 927. 


158. PARTNERSHIP — Compensation of Partner.—One 
partner is not entitled to compensation for his serv- 
ices in the common business, though they may exceed 
those of his copartner, in the absence of a special 
agreement.—TAYLOR V. DORR, W. Va.,27 8S. E. Rep. 
817. 

154. PARTNERSHIP—Death of Partner.—Under the law 
of California, which gives toa surviving partner the 
absolute power of control and disposition of the assets 
of a partnership (Code Civ. Proc. § 1585), the heirs of a 
deceased partner have no such right or interest in the 
partnership property, prior to settlement and distri- 
bution by the surviving partner, as entitles them or 
their judgment creditors to redeem partnership prop- 
erty from a sale under a mortgage.—MCGORRAY V. 
O’Connor, U. 8. C. C.,N. D. (Cal.), 79 Fed. Rep. 861. 


155. PARTNERSHIP — Liability of Retiring Partner.—A 
retiring partner is not discharged by any agreement 
the partners may make between themselves for the 
payment of debts of the dissolved firm, unless the 
creditors agree to look alone to the other members of 
the firm.—FIRST NAT. BANK OF ANNISTON V. CHENEY, 
Ala., 21 South. Rep. 1002. 


156. PARTNERSHIP — Surviving Partner.—Where a 
cause of action accrued to a firm, on account of a 
breach of a contract, for recovery of damages as future 
profits, and after commencement of a chancery suit 
thereon one of the partners died, and the suit was dis- 
missed, and the surviving partner recovered judgment 
for the same cause in an action at law, he had not an 
exclusive right to such judgment, so far as it repre- 
sented loss of profits from his partner’s death to date 
of expiration of contract, but the judgment was a 
partnership asset, to be equally shared with the estate 
of his deceased partner, since, though his death dis- 
solved the partnership, the firm continued to have a 
limited existence for the purpose of winding up its 
affairs.—MAYNARD V. RICHARDS, IIl., 46 N. E. Rep. 1138. 


157. PARTY WALLS — Statutes.—Code, § 2019, which 
provides that a party wall may be built on an adjoin- 
ing lot to the extent of nine inches without the con- 


~ sent of the owner of such lot, but that such owner 


shall not be compelled to contribute to the expense 
thereof unless he uses the wall, is not unconstitutional 
as not being due process of law, or as taking private 
property without compensation.—SWIFI Vv. CALNAN, 
Iowa, 71 N. W. Rep. 233. 

158. PHYSICIANS — Degree of Skill — Malpractice.—A 
physician is required to exercise that degree of knowl- 
edge and care which physicians practicing in similar 
localities ordinarily possess, aud not merely the 
knowledge, etc., possessed by physicians practicing 
“in his locality.”—WHITESELL V. HILL, Iowa, 70 N. W. 
Rep. 750. 

159. PLEADING — Action—Tort on Contract.—An ac- 
tion against an express company to reeover damages 
for failure to deliver a package ‘‘received by itas a 
common carrier, to be delivered to plaintiff, for a re- 
ward,” sounds in contract, and an amendment alleg 





ing that the package was lost by defendant’s negli 
gence sets up a cause of action ex delicto, and is prop- 
erly stricken out.—HOLLAND V. SOUTHERN EXP. Co., 
Ala., 21 South. Rep. 992. 


160. PLEADING — Consolidation of Causes.—The con- 
solidation of causes is a matter addressed to the sound 
discretion of the court that triesthe causes. Where 
the parties are the same, and separate suits have been 
brought in equity upon matters which might have 
been united in one suit, and the defense is the same in 
all, a consolidation rule oughtjto be granted.—MCKIT- 
TRICK V. MCKITTRICK, W. Va., 278. E. Rep. 303. 


161. PLEDGE OF NOTE—Rights of Pledgor.—A pledgor 
of a note retains an equitable interest therein.— BAKER 
V..BURKETT, Miss., 21 South. Rep. 970. 

162. PRINCIPAL AND AGENT—Ountract.—W bere a prin- 
cipal signed a contract for the sale of land, brought to 
him by his agent, without reading it, he is bound by 
the provision therein.—LisKa Vv. LODGE, Mich., 71 N. 
W. Rep. 171. 

163. PRINCIPAL AND AGENT — Sale of Realty—Commis- 
sion.—In an action for commissions for securing pur- 
chaser for real estate, where there is no dispute as to 
the value of the property, evidence of its value is in- 
admissible.—GOIN V. Hess, Iowa, 71 N. W. Rep. 218. 


164, PRINCIPAL AND SURETY — Bonds — Delivery.— 
Where a surety signs a bond with an ageement that it 
should not be delivered until another, whose signature 
is not obtained, should sign as cosurety, and never 
authorize a delivery, there is no liability.—JOHNSTON 
v. COLE, Iowa, 71 N. W. Rep. 195. 


165. PRINCIPAL AND SURETY—Contribution.—A surety 
on a bond, after the principal’s default, took from him 
a transfer of property, absolute in form, and gave in 
return an agreement to sell same, and pay the princi- 
pal the balance over such sum asthe surety might be 
obliged to pay onthe bond. Nosale could be made, 
and the surety retained the land, which was worth 
but little more than the amount of liability on the 
bond. He subsequently paid a judgment rendered 
against him and his cosurety on the bond: Held, that 
the transfer and agreement were notan assumption 
by such surety of the entire liability, so as to release 
his cosurety from contribution, but were a mere tak- 
ing of security inuring to the benefit of both sureties. 
—ROEDER V. NEIDERMEIER, Mich.,71 N. W. Rep. 154. 

166. PRINCIPAL AND SURETY—Defenses.—In a suit by 
the payee against the sureties on a note given for the 
price of a steam plant, defendants could not, without 
consent of the maker, resist payment on the ground of 
breach of plaintiff’s guaranty, under Shannon’s Code, 
§ 4641, providing that a‘‘maker or surety, when sued 
alone, may, with consent of his comaker or principal, 
avail himself by way of set-off’ of debts or demands 
held by such comaker or principal.—PHOENIX IRON 
WorkKs Co. Vv. RHEA, Tenn., 40S. W. Rep. 482. 

167. PRINCIPAL AND SURETY—Release.—The surety on 
a aefaulting insurance agent’s bond is not released by 
the fact that the company knew for three years that 
the agent was in default, and failed to notify the sur- 
ety.—WILKERSON V. CRESCENT Ins. CO., Ark., 40S. W. 
Rep. 465. 

168. ProcEss—Service—Foreign Insurance Corpora- 
tions.—Where a foreiga insurance company, served by 
leaving acopy of the writ with the insurance com- ~ 
missioner, does not appear, and the record affirm- 
atively shows that defendant has not appointed such 
commissioner its attorney to accept service, as re- 
quired by Gen. Laws, ch. 182, § 3, to enable it to legally 
transact business in the State, the suit must be dis- 
missed for want of service.—LUBRANO V. IMPERIAL 
COUNCIL OF THE ORDER OF UNITED FRIENDS, R. I., 37 
Atl. Rep. 345. 

169. PUBLIC LANDS—Pre-emption—Certificate of Pur 
chase.—The holder of a certificate of purchase of pub- 
lic land, based upon a pre-emption entry, acquires 
only an equitable title to the land, and a purchaser of 

uch certificate can acquire no greater estate or right 
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than the entryman possesses; and it is not entitled to 
protection as a bona fide purchaser, though without no- 
tice of fraud in the making of the entry.—CALIFORNIA 
REDWOOD Co. Vv. LITLE, U. S.C. 0., N. D.-(Cal.), 79 
Fed. Rep. 854. 

170. PUBLIC LANDS—Taxation.—A'pre-emption claim 
was canceled, and the land certified to the State, which 
patented it to a railway company. The pre-emption 
claimant, however, refused to receive back the pay- 
ments which had been made by him, and insisted on 
the validity of his claim; and subsequently the certifi- 
cation was canceled, and a patent issued to him: Held, 
that the United States did not hold the title in trust af- 
ter the certification, and the land became taxable from 
that time.—IOWA RAILROAD LAND Co. V. Davis, Iowa, 
7LN. W. Rep. 229. 

171. QUIETING TITLE—Burden of Proof.—In an action 
to quiet title, where plaintiff's title is denied, and it is 
stipulated that the Jand was within a government 
grant in aid of a railroad, under which plaintiff claims, 
and that before plaintiff purchased a decree was en- 
tered, at the suit of the United States cancelling the 
patent, but savingthe rights of certain classes, plaint- 
iff must show that he is within one of the exceptions. 
—BOEHMER V. BIG ROCK CREEK IRR. DIST., Cal., 48 
Pac. Rep. 908. 

172. QUIETING TITLE—Evidence.—Where a party hav- 
ing the legal title to a tract of land is in possession of 
the same, he will be entertained in a court of equity in 
a suit instituted to remove a cloud from his title.— 
SMITH v. O’KEEFE, W. Va., 278. E. Rep. 353. 

173. RAILROAD COMPANY—Contracts—Mixed Trains.— 
Mixed trains, made up in part of a passenger equip- 
ment and in part of freight cars, used for the transpor- 
tation of passengers, are “passenger trains,” within the 
meaning of defendant’s articles of association and of 
its ‘‘lease contract”’ with the plaintiff; and the defend- 
ant is required to furnish such trains reasonable pas- 
senger depot facilities and service.—CHICAGO G. W. 
Ry. Co. v. ST. PAUL UNION DEPOT OO., Minn., 71 N. W. 
Rep. 23. 

174. RAILROAD COMPANY—Contributory Negligence. 
—It is not, as matter of law, negligence for one to at- 
tempt to cross a railroad when the view and sound of 
an approaching train are obscured by smoke and dust 
and noise of atrain which has just passed.—CHICAGO 
& N. W. Ry. Co. v. HANSEN, Ill., 46 N. E. Rep. 1071. 


175. RAILROAD COMPANY—Injury—Negligence.—Neg- 
ligence is a question for the jury where a train was 
run at night into an unlighted station at 12 to 25 miles 
an hour (though an ordinance restricted speed to6 
miles an hour), killing a person who was to meet a 
relative on the train, and who attempted to cross to 
the platform when the train was 90 or 100 feet away, 
which he could have done safely had the train been 
moving at proper speed.—GuLF, C. &S. F. Ry. Co. v. 
WAGLEY, Tex., 40S. W. Rep. 538. 


176. RAILROAD CoOMPANIES—Injuries to Cattle.—Un- 
der sections 1, 2, art. 1, ch. 72, Comp. St., a railroad 
company is liable for injuries caused by a moving 
train to cattle, horses, sheep, or hogs upon its track 
at a place where it ought to have been, but was not, 
fenced, although there was no actual collision between 
the train and the animals injured.—CHICAGO, ETC. Co. 
v. Cox, Neb., 71 N. W. Rep. 37. 


177. RAILROAD COMPANY—Injury to Child on Track.— 
Held (overruling Fitzgerald v. Railway Co.,13N. W. 
Rep. 168, 29 Minn. 336), that the statute requiring rail- 
way companies to fence their roads is not exclusively 
desighed to prevent domestic animals from straying 
upon the track;that where a young child, which is 
non sui juris, strays upon the track, in consequence of 
the failure of a railroad company to erect a fence as 
required by the statute, and is injured by a train, the 
company is liable to it for the injury.—ROSEE V. ST. 
PavuL & D. Ry. Co., Minn., 71 N. W. Rep. 20. 

178. RAILROAD COMPANY—Interstate Commerce Act. 
—Where a railroad company, in order to obtain ship- 











ments from one so located as to require no cartage 
when he ships by another road, makes him a rebate to 
cover the cost of cartage, but makes no such rebate to 
other shippers who require cartage by whichever road 
they may ship, it is guilty of unjust discrimination, 
under section 2 of the interstate commerce act.— 
WIGHT V. UNITED STATES, U. 8. 8. C.,178. C. Rep. 822, 

179. RAILROAD COMPANY — Regulations of Railroad 
Commission.—Whether the rules and regulations of 
the railroad commission are reasonable or not, as ap- 
plied to a particular railroad company, is a question 
of law for the court.—RAILROAD COMMISSION OF TBxas 
v. Houston & T. C. R. Co., Tex., 408. W. Rep. 526, 

180. REMOVAL OF CAUSES.—An action in tort against 
arailway company and its receivers appointed bya 
federal court is removable from a State to a federal 
court, as involving the construction of a federal stat- 
ute.—St. Louis, A. & T. Ry. Co. v. TRIGG, Ark., 408, 
W. Rep. 579. 

181. RES JUDICATA.—Where plaintiff contracted to 
buy certain land, and made default in payments, and 
filed a bill for specific performance, and this was tend- 
ered him, and declined, he is estopped to sue at law 
to recover the forfeited payments and prospective 
profits.—LUWRIE V. GOURLAY, Mich., 71 N. W. Rep. 
174. 

182. RES JUDICATA—Extent of Estoppel.—The judg- 
ment in an action is conclusive, in a subsequent action 
between the same parties upon the same Cause, as to 
all questions which might have been presented and 
determined in the first suit; but in a subsequent action 
between the same parties upon a different cause it is 
conclusive only upon such questions as were actually 
litigated and determined in the first suit.—LAWRENCE 
v. STEARNS, U. S. C. C., W. D. (Mich.), 79 Fed. Rep. 
878. 

183. SALE — Conditional Sale — Conflict of Laws.— 
Though a sale of chattels in Missouri, with reservation 
of title in the seller till payment of price, is void as to 
subsequent bona fide purchasers, unless evidenced by a 
writing, acknowledged and recorded, it is valid be. 
tween the parties; and if the purchaser brings the prop. 
erty into Arkansas, and conveys it toa third person 
the law of the latter State governs the conveyance, and 
such person acquired no title as against the original 
seller, though the original contract was not recorded. 
—PUBLIC PARKS AMUSEMENT CO. V. EMBREE-MCLEAN 
CARRIAGE Co., Ark., 40S. W. Rep. 582. 

184. SAaLH—Delivery—Possession.—While it is neces- 
sary, in order that an absolute sale of chattels shall be 
effectual as against second purchasers or creditors, 
that such sale be accompanied by an actual delivery, 
consisting of a complete relinquishment of the prop- 
erty by the vendor and as complete an acceptance of 
it by the vendee, still those acts may be considered as 
consummated where, after a formal delivery of the 
property, its possession is retained by the vendor by & 
contemporaneous agreement with the vendee as his 
agent or bailee, providing the contract of sale bea 
bona fide transaction.—GOODWIN V. GOODWIN, Me., 37 
Atl. Rep. 352. 

185. SALE—Executory Contract—Title.—Under an @x- 
ecutory contract by which a vendor agrees to sell and 
deliver to the vendee certain personal property, 
and the vendee agrees, as part consideration therefor, 
to deliver to the vendor certain personal property then 
owned by him, no title to property passes either way 
until the acceptance by the vendee of the property 
specified in the contract.—NICHOLS & SHEPHARD 00. 
Vv. PAULSON, N. Dak.,71N. W. Rep. 136. 

186. SALE— Fraud.—In an action to recover goods 
sold, false oral representations by the purchaser (on 
credit) as to his financial condition, may be shown by 
the seller, who sold in reliance thereon, though writ- 
ten representations were made at the same time.— 
JANDT V. POTTHAST, Iowa, 71 N. W. Rep. 216. 

187. SALES—Rescission for Fraud.—Misrepresentation 
as to his solvency by a buyer on credit, who is insolv- 
ent or in failing circumstances, is not necessary to en 
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title the seller to disaffirm; failure to disclose his con- 
dition, or the fact that he does not intend to pay, or 
does not expect to be able to pay, being sufficient,— 
—MAXWELL V. BROWN SHOE O©O., Ala., 21 South. Rep. 
1009. 

188. SALES—Sale on Approval.—It is no defense to an 
action for refusal to accept delivery of machinery pur- 
chased that defendant was to test such machinery for 
30days, and to be relieved from the purchase if the 
machinery should not be approved by defendant ‘‘for 
the purposes for which it was purchased,” since the 
power to reject was not arbitrary, but accrued only 
after test andjdisapprovalin good faith.—SCHLEICHER 
vy. MONTGOMERY LIGHT Co., Ala., 21 South. Rep. 1014. 


189. SALE — Warranty—Damages.—In an action for 
the price of cotton machinery sold,a plea in reconven- 
tion which sets up breach of warranty, and alleges 
that defendant sustained damages by being compelled 
to test the machinery, that it had injured his cotton; 
and that by reason of delays in making repairs, de- 
fendant was compelled to store and rehandle his cot- 
ton is not subject to exception as claiming remote 
damages, where it also alleges that all such items of 
damage were contemplated by the parties as likely to 
result from a breach of the contract by the seller.— 
ELLIS v. Tips, Tex., 40S. W. Rep. 524. 


190. SALE— Warranty—Evidence.—Failure of one pur- 
chasing by sample to make complaint, or to offer to re- 
turn the goods, within a reasonable time after receiv- 
ing, and having an opportunity to examine them, 
while not precluding the purchaser from complaining 
of breach of warranty, is to be taken into considera- 
tion in determining whether they were equal in qual- 
itytothe sample.—E. A. MOORE FURNITURE Co. v. W. 
&J. SLOANE, Ill., 46 N. E. Rep. 1128. 


191. SCHOOLS—Tuition — Expulsion.—The fact that 
tuition as for a non-resident pupil is wrongfully ex- 
acted, and paid under protest by the guardian of a 
resident pupil, does not show an expulsion frem the 
school, entitling the guardian to mandamus directing 
the board of education to admit the pupil free of 
charge.—STATE V. BOARD OF EDUCATION OF CITY OF 
Eav CLAIRE, Wis., 71 N. W. Rep. 123. 

192. SPECIFIC PERFORMANCE—Parol Contract.—Pes- 
session to entitle a person to specific execution ofa 
parol contract, must be actual, notorious, and exclu- 
sive.-—-WoopDs v. STEPHENSON, W. Va., 27S. E. Rep. 
309. 

193, SPECIFIC PERFORMANCE—Paro! Contract—Posses- 
sion.—In a suit to enforce specific performance of a 
parol contract or agreement to devise or convey real 
estate, possession is an essential part performance of 
such contract.—GOODWIN V. BARTLETT, W. Va., 278. 
E. Rep. 325. 

194. TAXATION—License Tax.—The law authorizing 
cities to tax certain callings, trades, professions, and 
occupations empowers the legislative body of the city 
to use reasonable discretion as to what kinds of busi- 
ness in the classes mentioned it will so tax.—SMITH Vv. 
City OF LEAVENWORTH, Kan., 48 Pac. Rep. 924. 

19%. Tax DEED—Cancellation.—In an action by a pur- 
chaser of property at tax sale, who had received a 
county treasurer’s deed for the property to have his 
title to the property quieted, an answering defendant 
Setup title in himself and asked the cancellation of 
Tecord of the tax deed, and the removal of the cloud 
created by itfrom his title: Held that, as a condition 
otgranting to such defendant the relief prayed, he 
must pay the taxes justly chargeable against the prop- 
erty which had been paid by the plaintiff.—BROWNE V. 
FINLay, Neb., 71 N. W. Rep. 34. 

1%. Tax DEED—Validity.—A tax deed including a 
fee for printing the notice of sale is voidable if the 
Printer’s affidavit of publication was not transmitted 
to the county treasurer within 14 days after the last 
Publication, as provided by Gen. St. 1889, par. 6957, 
though transmitted to the county clerk within that 
time.—Doug ass v. CralG, Kan., 48 Pac. Rep. 917. 





197. TRESPASS—Presumption of Willfulness.—Where 
a trespass is admitted or proven, the presumption, in 
the ab of evid to the contrary, is that it was 
willful, and the burden.is on the trespasser to show 
that it was not.—MISSISSIPPI RIVER LOGGING OO, V. 
PaGE, Minn., 71N. W. Rep. 4. 

198. TRESPASSERS—Assault and Battery.—The posses- 
sion of firearms by one lawfully in possession of 
property, which arms are made use of for the 
purpose of intimidating trespassers, is not of itself un- 
lawful, and hence a personal injury to a trespasser, 
caused by the accidental discharge of the arms, does 
not create a liability.—SHRIVER V- BEAN, Mich., 71 N. & 
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199. TRUST — Evidence to Establish. — Where the : 
father, being the owner of the equitable estate in land, ad 


directs the conveyance of the legal title to his son in . 
trust for the father, and in the deed the grantee is ‘ 
designated as trustee, both the deed and instructions 
for its execution are competent evidence to prove the 
trust, in an action for its enforcement aguinst the son, 
who denies the trust, and claims the conveyance was 
a gift or advancement.—PaDDOCK Vv. ADAMS, Ohio, 3 
46 N. E. Rep. 1068. 


200. TrRusts—Express and Implied.—Where a hus- 
band executed a mortgage to his son in trust to secure 
a loan from his wife, and after his death the son, by 
action to which the heirs were parties, foreclosed, and 
bid in the land for the amount of the debt, and assigned 
the certificate of sale to the widow, who afterwards re- 
ceived a deed in consideration of her claim, and with- 7 
out actual payment of anything except the costs, and 
the widow had no funds of the estate with which to 
pay the mortgage, no resulting trust arose in favor of 
the heirs, andjher title wag perfect as against them.— 
KYLEV. WILLS, Ill., 46 N. E. Rep. 1121. 


201. TRousT—Express Trust.—Where one before a ju- 
dicial sale agrees to buy in the land in his name for 
the benefit of his debtor, the debtor to pay the pur- 
chase monvy, aud keep the land, this is an express 
trust, enforceable in equity. A second sale under de-; 
cree and, purchase by same purchaser will not defeaty. 
the trust.—CURRENCE V. WARD, W. Va.,27 8. Ei. & 
329. ‘yy 

202. TRUST—Removal of Trustee.—Where the aki 
ity given to one of several heirs apointed trusté oan 
der a will is substantially that of an agent to manag 
real estate, a power given the other heirs to remove) \ 
him ‘‘by their unanimous resolution,” with the con- 
currence of the widow, ‘‘for good and sufficient, - 
cause,” and appoint another in his stead, may be ex- 
ercised, without resort to a court of equity; the power 
to determine the sufficiency of the cause being subject 
only to the restraining power of a court of equity 
against the sbuse of it.—May v. May, U. 8. 8.C.,178. 

C. Rep. 824. 

208. Usury — Rights of Third Parties.—A usurious ! 
note inthe hands of an innocent purchaser is void as q 
to the interest, and judgment can be rendered thereon 9 
only forthe balance of principal unpaid.—MILES Vv. 4 
KELLEY, Tex., 408. W. Rep. 599. S, 

204. VENDOR AND PURCHASER — Deed—Parol Contem- yaa 
Poraneous Agreement.—An action againsta grantor 
for the wrongful withholding of possession by one 
without title cannot be maintained on the ground of a 
parol agreement contemporaneous with the deed of 
general warranty.—Voss V. HOFFMAN, Tex., 40 S. W. 
Rep. 544. 

205. VENDOR AND PURCHASER—Option—Rescission.— a 
Where a person holding a limited optional contract ‘ 
for the sale of a tract of land is prevented from making BY 
sale thereof by reason ofacloud on the title, or a de- 
ficiency in quantity, not known or taken into consid- 
eration at the time of the execution thereof, such per- 
son is entitled to a rescission of such contract.—MOR- 
BISON V. WaGG@y, W. Va., 278. E. Rep. 314. 

206. VENDOR AND PURCHASER — Rescission — Instru- 
ments.—A bill to rescind a sale of land for fraudulent 
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concealment of its value, filed after the purchaser had 
been in possession more than seven years, showing 
that the land was easily accessible from vendor’s resi- 
dence, and averring no trust relations between the 
parties, no act cf the purchaser to prevent subsequent 
discovery ofthe value, and no reason for not sooner 
making such discovery, shows no such diligence as 
will avoid the bar of the statute of limitations.—Woop- 
FOLK V. MARLEY, Tenn., 40S. W. Rep. 479. ‘ 

207. VENDOR AND PURCHASER—Vendor’s Lien.—In en- 
forcing a vendor’s lien for purchase money, the court, 
in rendering its decree, will ascertain the aggregate 
amount of principal and interest due on the notes ex- 
ecuted for such purchase money, for which the 
vendor’s lien is retained, to the date of the decree, and 
decree that interest be paid on such aggregate from 
the.date ofthe decree.—TRIPLETT v. LAKE, W. Va., 27 
8. E. Rep. 363. 

208. WATERS AND WATER COURSES—Appropriation.— 
In appropriating the waters ofa spring upon public 
lands, only such acts are necessary, and such indica- 
tions and evidences of appropriation required, as the 
nature of the case and the face of the country will ad- 
mit of, and as, under the conditions and circumstances 
at the time, are practicable to accomplish the purpose 
of the appropriator in making a beneficial use of the 
water.—SILVER PEAK MINES V. VALCALDA, U. 8.C.C., 
D. (Nev.), 79 Fed. Rep. 886. 


209. WILL—Bequest — Charitable Use.—A bequest in 
trust, the income to be applied to the relief of the 
worthy poor of a town, is not invalidated by the fact 
that it adds nothing to what the poor are entitled to 
receive from the town, and, in effect, becomes a per- 
petual fund forthe temporary relief only ofthe tax- 
paying class.—IN RE STRONG’S APPEAL, Conn., 37 Atl. 
Rep. 395. 

210. WILL — Bequest to Executor.—A testator be- 
queathed certain goods to the person named as his ex- 
ecutor, who had also been a warm personal friend of 
the testator, and requested the legatee to comply with 
instructions given in a private letter, and in a codicil 
bequeathe@ to him an additional sum in money, stat- 
ing, ‘‘AndI thank him in advance for his services in 
y ae up my estate as testamentary executor:” Held, 
fe the bequest of money was not intended as com- 
fr a mm for services as executor, and therefore the 
se did not forfeit it by renouncing the trust.— 


“ SOHASSAING V. DURAND, Md., 37 Atl. Rep. 362. 


211. WILLS — Devise to Attesting Witness.—If a will 

n be proved independently ofthe testimony of an 
attésting witness beneficially interested therein, a de- 
vise or bequest to such witness or her husband is not 
void.—DAvIs Vv. Davis, W. Va., 278. E. Rep. 323. 


212. WILLS—Heirs.—A citizen of the United States, 
though a native of Norway, under his will devised his 
real estate to his wife for life, remainder over one-half 
to his ‘“‘heirs’”’ and one-half to the heirs of his wife. He 
had no children. The heirs of testator were each and 
all non-resident aliens: Held,that under the will tes- 
tator intended to devise one-half of his estate to those 
of his own blood who would have inherited it but for 
Acts 22d Gen. Assem. ch. 85, providing that non-resi- 
dent aliens are prohibited from acquiring title by de- 


= RS mt or devise except as thereinafter provided.— 


ENES V. SEVERTSON, Iowa, 71 N. W. Rep. 196, 

213. WILLS—Nature of Estate Devised.—In a will de- 
vising land to testator’s children and grandchild “dur- 
ing their natural lives, and after their decease to the 
heirs of their bodies, and, in case of the death of either 
one, then their portion to descend and belong to the 
heirs of the other persons mentioned,” the words 
**without such heirs,” atter the words ‘‘death of either 
one,” will be implied to effectuate the evident inten- 
tion of testator.—YOuUNG V. HARKLEROAD, IIll., 46 N. E. 
Rep. 1113. 

214. WILL — Undue Influence.—On a contest of a will 
on the ground of undue influence, ‘it appeared that 
proponent had for some years taken charge of testa- 





trix’s affairs; that he had compromised a note due her 
by an estate of which he was administrator for 25 per 
cent. of its face: Held, that evidence was admissible 
to show that he acted in the matter pursuant to the 
advice of counsel, and to explain what was done in 
consequence of such advice.—IN RE HINE, Conn., 37 
Atl. Rep. 384. 2 

215. WILLS—Vesting of Remainder. — Under a devise 
to P during his life, and after his death “to his lawful 
child or children, and their heirs and assigns,” with 
devise over contingent on P dying ‘‘ without leaving 
issue surviving him, or leaving issue who should not 
live to the age of 21 years, nor their lawful issue,” P 
having had no children at death of testator, but there- 
after having had three, all of whom reached the age of 
21 years, and one of whom died before P did, leaving a 
daughter who also, after attaining full age, died before 
P, the remainder to the children of P vested before his 
death, so that the interest of his son, who died before 
he did, descended to his daughter, and was the subject 
of devise by her.—HINKSON V. LEES, Penn., 37 Atl. Rep. 
338. 

216. WILLS—Widow’s Election.—A devise of all testa- 
tor’s estate (which, at his death, consisted of the home- 
stead alone) to his wife for life, to dispose of at her 
death as she might deem proper, without any express 
declaration that such devise was in lieu of her home. 
stead, did not put the widow to her election; and, as 
she took the provision subject to her homestead estate 
the property was not liable for testator’s debts during 
the existence of said estate.—STOKES Vv. PILLOW, Ark., 
40S. W. Rep. 580. 

217. WITNESS—Action Concerning Trust in Land.—In 
actions coming within the second exception contained 
in section 5242 of the Revised Statutes, when the agent 
through whom it is claimed a contract was made bya 
person since deceased is himself a party, his testimony 
is subject to the same tests of competency that are ap- 
plicable to the testimony of other parties who sustain 
the same relation to the issues; and where, as a party, 
he is adverse in interest to one who claims or defends 
as devisee of such deceased person, he is not com- 
petent to testify as a witness against the devisee, either 
to his own agency or to the alleged contract; nor,in 
such case, are other parties having a like adverse in- 
terest competent to testify to such matters as against 
the devisee. — ROBERTS V. REMY, Ohio, 46 N. E. Rep. 
1066. 

218. WI1NEss—Competency. — A written contract di- 
viding land specifies a fence as a line, and on the day 
of the contract, just after its signing, one of the two 
parties surveys the lines, fixing a certain fence as the 
one referred to in the contract. That party cannot, 
after the death of the other, give evidence denying the 
fixing of that fence as the line.—ANDERSON V. JARRETT, 
W. Va., 278. E. Rep. 348. 

219. WITNESS — Confidential Communications. — Ob- 
jection to the deposition of a physician on the ground 
that it reveals confidential communications goes to the 
competency of the evidence, not of the witness, and 
hence may be made for the first time at the trial, un- 
der Code, § 3751, requiring objections other than for “in- 
competency or irrelevancy” to be made at the taking 
of the deposition. — WINTERS Vv. WINTERS, Iowa, 71 N. 
W. Rep. 184. 

220. WITNESS — Husband and Wife. — The rule that 
statements made in the hearing of others by a husband 
or wife as to conversations between them are admissi- 
ble does not apply to testimony of a spouse given on 
another trial, though in the presence and without the 
objection of the other. — KELLEY Vv. ANDREWS, lowa, 
71 N. W. Rep. 251. 

221, WITNESS—Transactions with Decedent.—A party 
to an action, or interested therein, may testify to any 
fact which is material in evidence, and does not in- 
volve a personal transaction or communication with 
the opposite party, notwithstanding the death or oi 
sanity of the latter.—SoUTH BRANCH Ry. Co. V. LONG'S 
ApwM’R., W. Va., 278. E. Rep. 297. 
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WITH SUGGESTIONS AS TO OPENING A CASE, BE- 
AMINATION-IN-CHIEF, CROSS-EXAMINATION, 
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PROSECUTION AND DEFENSE IN A CRIM- 
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The present edition of this remarkable book, 
ithe work of a distinguished English Barrister, 
will be found very valuable, even to those whe 
have one of the former eight editions, as there is 
much in this edition which was not in former 
ones. The whole work is unique; there is noth- 
ing like it in print. 

There is no school of advocacy, there are no 
lectures on advocacy, and there is no other work 
onadyocacy. It seems lamentable that no in- 
struction should ever be given in an art that re- 
quires an almost infinite amount of knowledge. 
Tact cannot be taught, but it will follow from exe 
perience, and a good deal of experience may be 
condensed into the form of rules. 
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An Acrobatic Performance in Cross-Examination. 

A ng on the Appointment of a Public Prose- 
cutor. 

As to the Utility of the Grand Jury. 

Tactics. 





No practicing lawyer, and indeed no one wno ex 
ony ever to address a court or jury, should fail to 

ave this book. It is useful alike to the student, the 
young lawyer, and the old practitioner. There is no 
work extant which can fill its place. 
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A Complete Manual for the 


Examiner of Titles to Real Estate, 





The Object of this Work is to Suggest the Points to which at- 
tention s 'd be drawn in the Examination of Titles 
to Real Estate and to State the Method of 
Making —- and Preparing 


Chapter I.—Introductory. 

Chapter II.—Original Sources of Title. 

Chapter III.—How far Back the Abstract Should Extend. 

Chapter IV.—Preliminary Inquiries and Sketch. 

Chapter V.—Caption of the Abstract. 
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Chapter XIV.—Title by Dessent. 

Chapter XV.—Method of Abstracting Titles to Lease- 
hold Estates. 

Chapter XVI.—The Search for Liens and Incumbrances. 

Chapter XVII.—The Perusal of the Abstract. 

Chapter XVIII.—Liability of Examiners of Titles. 


The crowning merit of the work, as distinguished 
from other treatises on Abstracts of Title, isa poy de- 
lineation of the subject from the great bulk of the law of 
Real Property, which belongs rather to the theory than 
ee F ccna application of the law tothe subject in 

and. 

The writer has more than sustained his reputation 
for terseness in the style and system»tic arrangement 
of the text, and the furms givenin the appendix will 
be found of invaluable assistance to the inexperienced. 

In a+entence,this work will be found concise, practical 
and thoroughly reliable. No one who deals in any way 
with Titles to Real Estate can afford to be without it. 


The remarkable popularity of the First Edition 
of this book has madea Second Edition neces- 
sary. In this edition the text has been revised 
with reference to late decisions and staiutory 
enactments. 

Martindale on Abstracts of Titles is in One Volume. 


8vo. Bound in Law Sheep. Price, $2.50. Sent prepaid 
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Comprising Recent Cases of General Value, Decided in the Courts of the Several States on Points of Probate 
Law. With Extended Notes and References, By FRANK S. RICE, Esq. 

The plan of this new Series of Reports is to give in an Annual Volume Contemporaneous or Recent Decisions 
of the Courts of the different States upon all matters pertaining to the Law of Wills, and the Administra- 
tion of the Estates of Deceased Persons, etc. Each volume will give, im fall, about 100 Recent Cases, with 
extensive Annotations, and will contain the Cream of the Probate Law of the Country. Price, $5.50 
net, per vol. SEND FOR DESCRIPTIVE CIRCULAR OF THIS SERIES. 


ALDERSON’S BEACH ON RECEIVERS. A new, greatly enlarged and reconstructed edition of Beach on 
Receivers. A practical and comprehensive treatise upon the Law of Receivers, with extended consideration 
of Receivers of Corporations. By CHARLES FISK BEACH, Jr., with elaborate additions to the text and notes, 
and material changes therein, By WILLIAM A. ALDERSON. Price, $6.00 net, or $6.30, delivered. 

This 1897 edition is enlarged to over 1,000 pages, and is the largest, most complete, and in every 
respect the best work on Receivers now published. No topic relating to the subject has been 
omitted or slighted. 
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a@This book is a pioneer. It isthe only American publication on the subject. Its place is filled by no 
other single law book in the whole range of legal literature. It is a complete exposition ef Caso Law on 
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BURRILL ON VOLUNTARY ASSIGNMENTS. The law and practice of Voluntary Assignments for the ben- 
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Bishop. Sixth Edition. Revised and Enlarged and an Appendix of State Statutes added, by JAMES A. 
WEBB. lvol.,8vo. Price, $6.00 net, or $6.30 delivered. 
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over thirty per cent of new matter has been added. 
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This new edition of Walker on Patents is the only safe guide through the Patent Laws of to-day ; because 
itisthe only patent law text-book which has been published since the passage of the great Judiciary Act of 
1891, and its amendments; or which cites any of the many hundreds of patent law decisions which have been 
rendered since 1890. Also, because no great change has been made by statute, nor any great change by decis- 
ion, in the patent laws of the United States, since the third edition of Walker on Patents was written; while 
the book has been found, during extensive use since its publication, to be remarkably free from error. 


ALDERSON ON JUDICIAL WRITS AND PROCESS IN CIVIL AND CRIMINAL CASES. The Sufficiency, 
Validity, Amendment and Alteration of Process; Its Execution and Return, and the Powers and Liabilities of 
Officers thereunder. 

A complete and aggressive presentation and discussion of Judicial Writs from the time they are drafted and 
issued until they are again lodged with the Court, including a full consideration of the return. By WILLIAM 
A. ALDERSON. lvol. 8vo. Price, $6.00 net. 


CHAPLIN ON EXPRESS TRUSTS AND POWERS, under the Laws of the State of New York. By STEWART 
CHAPLIN. lvol. Price, $6.50 net, delivered. 


WOODRUFF’S CASES ON DOMESTIC RELATIONS AND THE LAW OF PERSONS. By EDWIN H. Woop- 
RUFF, Professor of Law in Cornell University College of Law. Inivolume. Fine cloth binding. Price, $4.00 


net. 
This is now the text-book in use at Cornell University Law School. It is also to be used at Columbia Uni 


versity Law School in 1897-98. 
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